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Announcement to All Readers of This Journal 


For nearly three years every member of the 
American Bar Association has received this 
JOURNAL. To al) of these members it has been 
sent without charge to the recipients. This in- 
creased circulation became possible through the 
allocation of Bar members dues to the extent 
of ten cents per year as a subscription price, 
and the fund so created amounted to about 
forty per cent of the cost of publishing and 
mailing six numbers annually. The remainder 
of the cost was borne by the Society, which is 
mainly financed through its membership dues. 

The arrangement has been very highly ap- 
preciated by the officers and the members of 
the Judicature Society. This appreciation was 
evidenced by an increase in pages and cost of 
publishing. At least forty-five per cent more 
pages of text have been printed. 





This number is the last under the coopera- 
tive arrangement. There has been disappoint- 
ment from the fact that the American Bar 
Association membership has not increased as 
much as was expected. The Association’s 
duties, or obligations, increase inevitably. It 
must look to membership dues for its existence. 
Its rules for admission would not interfere with 
reception of more members than have been 
enrolled at any time. The slow growth is of 
course attributable in part to a general reduc- 
tion in the demand for lawyers’ services, but 





some share must be alloted to the fact that too 
many practitioners have not learned to appre- 
ciate the value of the services rendered by the 
Association. Not to have a national bar asso- 
ciation so organized as to register authentic bar 
opinion and to represent constituent state and 
local associations, would be unthinkable. This 
representation has considerably increased the 
cost of operation without having adequately 
produced new revenue. The Board of Gover- 
nors has struggled with an obdurate problem 
and has been obliged to reduce expenditures 
wherever possible. 





Until three years ago the Judicature Society 
JOURNAL had been sent free for twenty years 
to every lawyer who wished to receive it. The 
Society now reverts to that primary policy. On 
the last page of this issue readers who are not 
members of the Society (paying dues of five 
dollars annually) will please sign their names 
to a coupon and mail it to the Society’s office.! 





There is nothing novel about a free circu- 
lation of this JOURNAL. Nearly forty years ago 
the Short Ballot Organization made its great 
contribution to government by free circulation 





*During the past three years there has been a sub- 
scription price of twenty cents per year, as required 
for the second class postal rate. Those who have paid 
in advance will nave their money refunded on request. 
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of information concerning ideas and progress 
in municipal government. Professor Woodrow 
Wilson was the honorary chairman of that or- 
ganization, and Richard S. Childs, the father 
of the city-manager form of government, was 
the active worker. To Childs, more than to any 
other one person, may be attributed the values 
that have flowed from efficient government in 
hundreds of cities. It was his innovation and 
success that led to the creation of the Judi- 
cature Society, and it was to Charles F. Ruggles 
that credit belongs for financing the Society 
during its first twelve years.” 





In 1930 this JOURNAL reached a top circula- 
tion of over 10,000 copies, being for some time 
assisted by certain state and local bar associa- 
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tions that paid the full cost of copies for their 
members. The time came when no bar associ- 
ation could afford this assistance, but never 
has there been a time when any person has 
been refused a place on our mailing list, and 
never a time when the circulation has fallen 
below five thousand copies. 

The return to the earlier basis of distribution 
has the advantage of extending JOURNAL cir- 
culation to many bar association executives and 
faithful members who have not belonged to the 
national Association. It is earnestly hoped that 
the change will not reduce the number of ABA 
members who have been reading the JOURNAL. 





* For a brief history of the Society, and description 
of its policies and methods, see article in vol. 20, p. 9, 
June, 1936. 


Judicature Society’s Annual Meeting 


The Judicature Society’s annual meeting was 
presided over by Vice President Carl B. Rix, 
owing to the necessary absence of President 
Arthur T. Vanderbilt. After announcement in 
the Journal the dinner was canceled because 
of too much competition on the evening of 
May 15. There was, in place of a set pro- 
gram, a general discussion of the Society’s 
opportunities for extending its services, partici- 
pated in by state and federal judges exclu- 
sively on invitation of Chairman Rix. The 
speakers were: Charles E. Clark and John J. 
Parker of the federal circuit courts of appeal; 
Laurance M. Hyde of the supreme court of 
Missouri; James W. McClendon of the civil 
court of appeal, Texas; Merrill E. Otis and W. 
Calvin Chesnut of the federal district courts 
of Kansas City and Baltimore, respectively, and 
Edward R. Finch of the New York court of 
appeals. 

The names of directors elected, together with 
the names of officers chosen by directors at 
their meeting, appear on page two of this 
number. Arthur T. Vanderbilt resolutely de- 


clined reelection on notice given previously. 
His activities on behalf of judicial reform be- 
fore and after his leadership as president of 
the Society have been conspicuous. His 
abounding energy displayed itself in lines truly 
remarkable—in fact, almost incredible. They 
will live in the memories of his associates in 
office. 


The new president is old only in years of 
active service for the legal profession and its 
highest objectives. No higher honor can be 
paid any lawyer than to say, as must be said 
of David A. Simmons, that he has been excelled 
by no man in the brilliant success of his efforts 
over a period of years to bring the bar and 
the practice of law to a high standard in his 
own state of Texas. By an overwhelming ma- 
jority the seven thousand lawyers in Texas 
recently registered their approval of the su- 
preme court rules for the government of the 
integrated bar; and for a number of months 
the profession has been organized to take the 
lead in a thorough revision of civil procedure. 





I would have the judicial office filled by him who is wholly a judge, 
always a judge and nothing but a judge.—Daniel Webster. 
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A Message from President Simmons 


In these troubled times when nations of the earth, some great and some small, 
are at death grip with organized violence wielded by a powerful nation, we may feel 
inclined to relax our efforts to improve the administration of justice. One is inclined 
to have a feeling of futility as to the importance of endeavoring to improve the 
machinery used by judges and lawyers for correcting injustice in its retail form when 
wholesale injustice is spreading over half the civilized world. Perhaps we can over- 
come that feeling of futility by remembering that in each of the totalitarian states 
the exponents of force came to power by harping upon the failure of justice—judicial, 
social, and economic-—in their countries. So long as the people of our nation know 
that the machinery of justice continues to function properly in each individual case, 
we need have no fear that our government or our civilization will fail from internal 
weakness or be overcome by external strength. Patient effort must be applied to 
our task in the present and in the future, just as it has been in the past. To that 
end the members of the American Judicature Society have pledged themselves. 


Sincerely, 


Advertising Significant Articles in This Number 


To a disinterested person it might well ap- 
pear that we have not yet crossed the threshold 
in studies and debates of reforms in adminis- 
trative agencies. The agencies have come into 
being unwished by most of those persons made 
subject to their influence. Even now there are 
those who contest the right of any such arm 
of government to existence under the consti- 
tution. The difficulty of finding constitutional 


warrant in the early years of this movement is’ 


apparent. But the constitution grows inevit- 
ably to adapt itself to national needs. To dis- 
pense with administrative agencies whose pow- 
ers cannot be certainly assigned to one of the 
three departments of government is now im- 
possible. 

In this number a very persuasive statement 
is made by Professor Gellhorn concerning the 
need for a prolonged and thorough study of the 
federal agencies as a basis for corrective legis- 
lation. This comment is not to argue for a 
course of action but to commend an article 
which presents a point of view that seems to 
be impregnable. 

Like a window opening on the future the 
article by Arthur F. Kingdon concerning a 
state judicial system so articulated, or unified 
in administration, as to enable it to absorb, 


in whole or in part, the jurisdiction of a num- 
ber of administrative agencies, may come to 
be regarded as the most significant program 
ever presented in this JOURNAL. 

Of what we class as “administrative agen- 
cies” there are some whose functions are purely 
administrative. The others should be called 
courts, for that is what they are. To call them 
agencies because they possess procedure and 
remedies not classical in the law is unwar- 
ranted. They administer law, and thereby 
administer justice. 

Such safeguards as exist in the long estab- 
lished judicial system should be part of the 
procedure of the “new courts,” as we shall here 
call the administrative agencies that exercise 
judicial power. They have, on the whole, im- 
plemented modern regulatory statutes with 
reasonable success. They have, on the whole, 
been entitled to be called efficient. They are 
condemned by their critics on the ground that 
they are arbitrary. But they have, with their 
new self-made procedure, expedited adminis- 
tration. The courts have clung to judicial safe- 
guards and largely avoided measured appraisal. 
Must the citizen forever be between the 
dilemma of arbitrariness and of procrastina- 
tion? 








A vulnerable point in the new courts’ armor 
is their total inability to cooperate. We have 
one law. We should have one court. It was 
because of the historical inability of American 
state judges to work cooperatively, or under a 
single self-governing organization, that orien- 
tation to the modern administrative statutes 
was impossible. There is a present trend, little 
appreciated, toward simplifying the old court 
structure, which is displayed especially by the 
interest in modernizing civil procedure. The 
bar and the judiciary are coming to realize that 
their system of administering justice is suffer- 
ing from competition. 





Lawyers and judges are entirely right in be- 
lieving in the ultimate values of the traditions, 
rules and practices that safeguard justice in 
their tribunals. The legislators and the officials 
who operate the new courts are right in exalt- 
ing the practical values of simplicity of pro- 
cedure, promptness and decisions commonly 
made by a bench, rather than a single judge. 
And yet the case for the new courts is irre- 
trievably bad. It is a hopeless case. One or 
two or three tribunals—commissions or agen- 
cies—could be created and could administer as 
many special acts in the modern spirit. But 
now there are scores of these new courts. They 
cannot conceivably be knit into one tribunal. 
Their commissioners or judges cannot be inter- 
changed between separate tribunals. It is out- 
rageous to divide one branch of government 
into numerous separate parts that never can 
be integrated, never can be jointly responsible 
to the citizen or to the state. The more pop- 
ulous the state, the greater is the need for 
specialist agents, and the greater the need for 
coordination of specialist agents. 

One of our national weaknesses is our failure 
to organize the numerous units of government 
in appropriate departments. Organization of 
the administration of law and of justice implies 
just this—the integration of all the personnel 
of the judicial field in a single manageable de- 
partment of justice. That many of the judges 
of the new courts are not lawyers makes no 
difference. As experts an integrated judicial 
system can utilize their services, and should 
possess such specialists. 

Mr. Kingdon is by no means the first lawyer 
to suggest the improvement of both the new 
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and the old courts by combining the technics 
developed by both, but the Editor has seen no 
reference to this idea that implied practicality. 
The suggestion has come usually from the legal 
philosophy balcony, not from the floor. 

Of course the legal profession would bring 
about an amalgamation of the new and old 
courts if it could realize a great advantage 
therein, and properly appreciate the bar’s great 
power when united. There may or may not be 
such appreciation. We avoid prophecy, con- 
tented merely with insisting that no such trend 
is impossible. 

Perhaps the approach toward unification and 
practical implementation of judicial procedure, 
emphasized in articles in our April number, 
may lead us sooner than we can foresee, to the 
adoption of the great program set out in the 
article now before the reader. 

The first stage must be the unification of the 
judges of the old system of courts, the borrow- 
ing from business what is needed for making 
the unified court structure functionally efficient. 
The second stage will be that of acquiring new 
fields of jurisdiction, whether by original 
statutes, or by transfer of “new courts” to a 
single newly modernized court. One court can 
do many things better than a dozen courts can 
do a single thina. 





Rule-making is the subject that necessarily 
dominates an editor’s choice at this time. Keep- 
ing abreast of the news is attempted because 
the many active workers in this field profit by 
knowledge of the latest methods of approach. 
An attempt was made to show briefly what has 
been done and is being done in twenty states. 
Before proofs of this article came from the 
printer two completed drafts of civil procedure 
were laid on the editorial desk, one from Rhode 
Island, the other from Oregon. Accounts of 
these phenomena are supplied in our text. 

There is now one outstanding fact regarding 
the strong current toward reforming civil pro- 
cedure; that fact is that the strongest agent 
in the movement is the organized bar. In nearly 
every state there must be at some stages con- 
currence of legislature, of bench and of bar. 
It may be theoretically wrong to include the 
bar, which has no constitutional place in the 
affair; but we all know that legislatures are in 
the long run bar controlled (not necessarily by 
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the organized bar), and that supreme courts 
strive to avoid conflict with any considerable 
number of practitioners. 

There are occasional exceptions where the 
judiciary induces the profession to accept bet- 
ter rules. But in consideration of numerous 
recent instances special credit is due the 
organized bar, without implying discredit to 
the judges. One who reads the interesting 
story about Rhode Island’s projected leap from 
Chitty to the new federal rules observes that 
the court holds itself aloof, as it well may until 
called upon to act. The Oregon approach is 
original. The State Bar authorized its commit- 
tee on civil procedure to undertake a revision. 
The committee went so far that its product 
now stands as the only basis for debate, and 
the committee travels widely to see that there 
is instruction and debate. This is far in ad- 
vance of a session of legislature, which enables 
newspapers to inform the public. The legisla- 
tors will be asked to confer power on the 
supreme court to revise civil procedure. If so 
empowered the court will have entire freedom 
of choice and will be immeasurably aided by 
the work and the education already accom- 
plished by the State Bar. 

It has taken a long time; there are still many 
states where neither bench nor bar is keenly 
interested; but to have the movement assume 
its present trend in a number of states, the 
organized practitioners making procedural re- 
form a first objective, appears to justify the 
hope of accelerated progress. 





Secretary Faught’s description of the Penn- 
sylvania method of revising procedure deserves 
careful attention. It has been referred to pre- 
viously as an ideal method—change through 
the adoption and actual use of one part after 
another. If there has been practitioner revolt 
against any submission we have not heard of it. 
The situation is much that of a college: the 
supreme court is the board of regents; its pro- 
cedural reform committee 1s the faculty; and 
every interested lawyer in the state a student. 

Pretrial again claims space in this issue. It 
is hard to keep it dormant. Federal Rules 
Service (Callaghan and Company) tells of the 
compulsory use of this procedure in the Okla- 
homa Western District and in the District of 
Columbia. Figures are presented in “Commen- 
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tary (1940), Federal Rules Service 16.1” show- 
ing a great benefit in the latter district, where, 
at the beginning, cases were reached about two 
years after appearing on the trial calendars. 

The Editor has a very persuasive article con- 
cerning pretrial hearings in appellate courts, 
which must be reserved, with several excellent 
articles, for a later issue. There is a possi- 
bility that in the next few months pretrial will 
be employed in criminal trials in Detroit courts, 
where a large number of gamblers and officials 
charged with participating in profits, have been 
indicted. 


It was not possible in preceding numbers to 
complete the program for the improvement of 
the JOURNAL’s typography and format. This 
number, being the first of volume twenty-four, 
has a larger page. The difficult question as to 
whether we should adopt the paper now used, 
that affords greater legibility, or adhere to 
smooth paper with the great advantage of using 
portrait cuts of authors, was resolved by a mail 
voting by the Society’s directors. A consider- 
able majority recommended abandonment of 
half-tone cuts. 


Invitation to Attend Hearings on Federal 
Administrative Procedures 

Open hearings on the procedures of the ad- 
ministrative department of the federal govern- 
ment will be held at the U. S. district court 
house in Washington on June 26, 27 and 28 
and July 10, 11 and 12. The announcement is 
made by the Attorney General’s committee on 
administrative procedure, of which Dean Ache- 
son is chairman, The committee’s work since 
its organization a little over a year ago is rep- 
resented by twelve monographs in nineteen 
volumes. Copies may be obtained without 
charge by making a request to the committee, 
addressed to the department of justice. 

The committee’s announcement says that it 
“desires comments on the accuracy of the re- 
ports as well as general discussion of federal 
administrative procedures, either in writing or 
in oral statements at the hearings.” Those 
wishing to appear at the hearings should notify 
the committee before June 15 of the topics they 
wish to discuss and the time needed, so that a 
program may be prepared. A program of 
topics, but not appearances, will appear in the 
Federal Register for June 20. 
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Improving Administrative Procedure 
By WALTER GELLHORN* 


THE present is a time of major stirrings in the 
field of administrative procedure. Not only 
in the federal realm, but in the states as well, 
intensive investigations of an official or semi- 
official character are pushing forward. Atten- 
tion is being directed to the functioning of 
particular agencies and more broadly, to the 
methods of all agencies which, in the time- 
honored but somewhat befuddling phrase, ex- 
ert quasi-judicial or quasi-legislative powers. 

And it is a wholesome thing that this should 
be so. The specialized work of most adminis- 
trative bodies has kept them fairly well out of 
the public gaze. Only a relatively few agencies 
—of which the National Labor Relations Board 
is a notable example—have a jurisdiction un- 
trammeled by occupational boundaries or sim- 
ilar limitations; and it is only this type of 
agency which ordinarily affects sufficiently large 
or sufficiently diverse elements of the commu- 
nity to give rise to wide public discussion, It 
is well that the other agencies, the inconspicu- 
ous as well as the great, be noticed also, for, 
if these bodies be too long immunized from pub- 
lic scrutiny and possible criticism, they may 
easily succumb to hardening of the administra- 
tive arteries. “Bureaucracy” ought not to be 
an opprobrious epithet; without a bureaucracy, 
large scale governmental operations would be 
impossible. But it has achieved odious impli- 
cations, because administrative processes have 
on occasion been carelessly developed or un- 
thinkingly applied, and because correctives have 
been too late to forestall desiccation. The vital 
juices may be made to flow again by the tonic 
of criticism, not so much, perhaps, because the 
critics will themselves evolve significant im- 
provements in present practices, as because 
their contentions may stimulate the agencies to 
constructive self-criticism. 

There is, however, another side to excited 
public debate concerning the need for refur- 
nishing administrative procedure. The very 





*Member of the Faculty of Law, Columbia Univer- 
sity, since 1933, and of the Faculty of Political Science, 
Columbia University, since 1936; author of “Adminis- 
trative Law” (1940), and of articles in various legal 
and other periodicals. Former Regional Attorney, So- 
cial Security Board; attorney, Office of the Solicitor 
General of the United States. Member of the New 
York Bar. 


circumstance that it is public debate makes the 
discussion a general one. The audience is a 
broad one. Hence, the need to find a common 
denominator of background and interest forces 
those who discuss administrative procedure to 
speak in broad terms. In doing so, they must 
often omit to note the differentiations which 
are necessary if consideration of administrative 
procedure is to be related to life. There is no 
archetype of administrative agencies—though, 
at the moment, popular columnists often appear 
to think that there is and that, on alternate 
days, it bears a striking resemblance to the 
National Labor Relations Board and the Se- 
curities and Exchange Commission, respectively. 
Since this is so, there is perforce no archetypal 
administrative procedure, and it is accordingly 
doubtful that any single device will cure the 
defects which may be discoverable in adminis- 
trative functioning. 

Consider, for example, the current enthusi- 
asm for terminating the “judge-jury-prosecutor 
combination” in administrative agencies. It is 
not intended in the present discussion to evalu- 
ate that enthusiasm, or even to inquire whether 
the “combination” does in fact exist in noxious 
form in the agencies where supposedly it flour- 
ishes. On the contrary, it will be assumed for 
present purposes that the “combination” is 
everything its critics say it is, and that its 
severance by legislative surgery is urgently 
required. But, having made that assumption, 
could one be content to relax, secure in the 
knowledge that the evils of bureaucratic gov- 
ernment could be ended by a single major op- 
eration? The answer is, of course, an obvious 
one. Clearly, the termination of the “judge- 
jury-prosecutor combination” would not avail 
to cure whatever ills there may be in the great 
mass of agencies in which that combination 
does not exist because there is no “prosecuting.” 
The Railroad Retirement Board and the Social 
Security Board, in passing upon benefit claims; 
the Interstate Commerce Commission and the 
Maritime Commission, in considering petitions 
for reparation; the Wage and Hour Division, in 
making wage determinations under the Fair 
Labor Standards Act; the Federal Communica- 
tions Commission, in acting upon applications 
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for broadcasting permits; the National Railroad 
Adjustment Board, in interpreting contracts 
between carriers and employee groups; the 
Comptroller of the Currency, in determining 
whether branches may be established by na- 
tional banks; the Grain Division of the Depart- 
ment of Agriculture, in settling controversies 
concerning the grading of grain shipped in com- 
merce; the Board of Governors of the Federal 
Reserve System, in acting upon applications for 
admission into the System; the State Depart- 
ment, in granting or withholding passports; the 
War Department, in deciding whether struc- 
tures may be erected in the navigable waters of 
the United States—these and many other agen- 
cies (for the list of functions could be almost 
indefinitely prolonged) do no “prosecuting” in 
discharging these duties. 

Again, some agencies which do maintain pro- 
ceedings of ¢ disciplinary or regulatory charac- 
ter (and so may, in popular parlance, be re- 
garded as acting as “prosecutors”) have so few 
cases that structural division of the agencies 
would be a shockingly wasteful bit of fetishism. 
The Grain Division of the Department of 
Agriculture, for example, has conducted 56 mis- 
representation proceedings and 106 disciplinary 
proceedings against licensed grain inspectors 
during the entire existence of the Grain Stand- 
ards Act—a total of 162 “prosecuted” cases (of 
which only a tiny fraction gave rise to real 
contests) in a period of 23 years! These cases, 
of course, were only a segment—and an incon- 
siderable segment, at that—of the Division’s 
work. The annual average number of appeals 
from inspectors’ gradings which the Division 
acted upon during the years 1938 and 1939 
reached the staggering figure of 65,000. 

The Board of Governors of the Federal Re- 
serve System also exercises “prosecutorial” 
powers; for this Board has authority, among 
other things, to remove directors and officers 
of member banks for continued violations of 
law or unsound practices, as well as to forfeit 
the membership of state banks in The Federal 
Reserve System if there has been non-compli- 
ance with statutory requirements. The powers 
have been sweeping—but their exercise has been 
so infrequent that they are only a negligible 
element of the Board’s whole work. Only two 
formal proceedings have been commenced to 
remove officers of banks; only 28 forfeiture 
proceedings have been conducted, many of these 


IMPROVING ADMINISTRATIVE PROCEDURE 9 


involving no hearings, because the respondent 
banks in effect voluntarily withdrew from mem- 
bership. In these circumstances, is it feasible 
to prescribe for the Board of Governors of the 
Federal Reserve System the same organizational 
or procedural “cures” which may be thought to 
be efficacious in quite a different sort of situa- 
tion? 

These variations run through so much of the 
whole administrative field that the search for 
panaceas must probably give way to a search 
for specifics. It may not be enough merely to pro- 
nounce, for example, that administrative rules 
and regulations must never be promulgated un- 
til after notice and public hearing. A require- 
ment of that sort is, of course, intended to have 
a dual purpose: first, that persons who may be 
affected by proposed administrative legislation 
shall be given opportunity to affect its content 
by presenting their views concerning its scope; 
and, second, that the agency may have an in- 
strumentality for obtaining otherwise inac- 
cessible material to inform its judgment. Both 
purposes are incontestably laudable. Would a 
single, generalized requirement serve them? 
The answer is plainly negative. If the De- 
partment of Agriculture, let us say, is consid- 
ering a regulation which affects the small 
farmers of the country, a public hearing in 
Washington would be of little avail either to 
the farmers or to the Department; and, budg- 
etary problems being what they are, it may 
not be practicable for the Department to con- 
duct hearings at every crossroad or even in the 
urban center of every farming area across the 
country. In this type of case, an adaptation of 
the technique of the public opinion poll may be 
a vastly superior method of ascertaining the 
sentiments of affected parties. Again, in the 
case of a relatively compact, well-organized in- 
dustry, the practice of consultations between 
the agency and representative committees of 
the interested group may be the most fruitful 
way of exploring the problems and developing 
sound solutions; this method has been used 
with notable success by the Board of Governors 
of the Federal Reserve System, to its advantage 
and to the great satisfaction of the banking 
community. In the Commerce Department’s 
Bureau of Navigation and Marine Inspection 
are lodged vast regulatory powers to secure 
safety at sea. When the Bureau has developed 
in tentative fashion regulations governing the 
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construction and equipment of vessels—highly 
technical in character and detailed in form, and 
often drafted in collaboration with representa- 
tives of the affected industries—copies are sent 
by it to all associations of ship builders and 
ship owners, to labor unions, to the Maritime 
Commission, the Navy Department, and the 
Coast Guard, to associations and corporations 
not engaged directly in the maritime indus- 
tries, such as, for example, the United States 
Steel Corporation, the American Petroleum In- 
stitute, and the General Electric Company, and 
to anyone else who asks for them. With each 
set of regulations the Bureau distributes forms 
on which suggestions for changes may be en- 
tered. In a current instance, officials of the 
Bureau estimate that some 10,000 of these 
forms will be returned by interested parties. 
Through these written comments, which are 
most carefully tabulated and considered, the 
Bureau informs itself of the views of those 
whom the rules may affect—and the informa- 
tion and opinions are stated more fully and with 
more precision than would be possible in any 
conceivable public hearing. In fact, after this 
“hearing by mail” the Bureau does hold a fur- 
ther public hearing. But the opportunity for 
oral presentation is little cherished by those to 
be affected by the regulations. It is estimated 
that the hearing on the 1000 pages of proposed 
ocean and coastwise regulations, whose tens of 
thousands of separate items have already been 
distributed to the maritime industry, will prob- 
ably consume no more than one hour! 

Would it not be an act of unwisdom to stand- 
ardize administrative procedures by prescrip- 
tion, if the effect of standardization were de- 
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structive of the demonstrated advantages of 
diverse methods such as these? 

In suggesting that the hope of administra- 
tive procedural improvement does not lie in a 
formula or set of formulae, one does not suggest 
that improvement is impossible of achievement. 
Nor does one become what is in some circles 
denominated an “administrative absolutist,” 
merely because one puts little faith in miracles. 
It would be a misfortune if the whole movement 
for correction of existing defects if the admin- 
istrative process were to be linked with a single 
legislative proposal, however sincerely the pro- 
posal may be supported by some who believe 
that reform is long overdue. There is food for 
reflection in the statement of the Attorney 
General’s Committee on Administrative Proce- 
dure, in a preliminary report to Attorney Gen- 
eral Jackson on January 31, 1940: 

“In order to maintain reasonable governmental 
efficiency and to afford realistic protection to 
affected private interests, procedural diversities are 
probably inevitable . .. The subjects and prob- 
lems encountered in the various agencies, while 
sometimes bearing surface resemblances, yield in 
the presence of facts to deeper and much more 
significant dissimilarities—dissimilarities which in- 
escapably affect the techniques employed in dealing 
with them. The Committee’s inquiries have made 
it apprehensive that a too rigid prescription of ad- 
ministrative procedures would, by substituting 
artificial uniformity for essential variety, abolish 
many procedures which now fully satisfy the con- 
venience and protect the welfare of great numbers 
of citizens and would defeat the substantive pur- 
poses of many Congressional enactments. ... Until 
detailed studies of the operations of the individual 
agencies have been completed, so that uniform 
rules can be prescribed with knowledge of their 


incidence on each agency, the Committee believes 
that generalization would be premature.” 


Reform Starts Under Indiana Magistrates Act 


The reform of the minor judiciary deserves 
now to be considered a “movement.” One in 
which lawyers and laymen may unite. Accom- 
plishments in Maryland, Virginia and else- 
where, reported in the volume just completed 
show a variety of ways of getting started and 
much as to the goal already attained. 

The Indiana magistrates’ act of 1939 was 
held constitutional by the highest court on Jan. 
15, 1940.1 Its nature was fully explained in 
this Journal for August, 1939 (23:82), by 





* Petition for appointment of Magistrates, 24 N. E. 
2d. 773. 


Professor James J. Robinson, of the Indiana 
University School of Law, who was a leader in 
drafting and securing enactment. 

Professor Robinson, in a recent letter, tells 
of heartening support for this measure: 

“Last week Judge Cox, of the Marion (Indian- 


apolis) circuit court, appointed two magistrates to 
begin operations under the act. In regard to cost, 


the preliminary estimate of Judge Cox is that there 
will be at least $25 paid into the county treasury 
under the act, for each dollar paid out of the county 
treasury for all expenses of the magistrates court. 
Judge Cox personally is heartily in favor of the 
system. Due to the lack of an operating fund in 





June 1940] 


the Marion County treasury, Judge Cox says that 
he will pay for the records and seals of the court 
out of his own pocket, and the magistrates whom 
he has appointed have agreed to serve without com- 
pensation until funds are available in the county 
treasury for their salaries. 

‘Judge Cox has been fully aware that his leader- 
ship will be followed by other circuit court judges 
and he is therefore eager to make a successful dem- 
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onstration in his county of the great potential value 
of the magistrates act.” 


With this favorable outlook the leaders in 
this movement already are considering the 
desirability of extending the magistrates’ 
jurisdiction to civil cases, once success is dem- 
onstrated under the present text. 


Outline for a Single Court with Jurisdiction Extended 
to So-Called Administrative Law 


By ARTHUR F. KINGDON 


“The distinction between judicial administration and bureau administra- 
tion is, in my opinion, one of quality only. Law enforcement and law ad- 


ministration are one and the same. 


The difference in the quality is simply 


the absence of the judicial element in the one case and the presence of it in 


the other case.” 


This outline is submitted without temerity 
upon my part, because it is submitted only as a 
basis for thought. If the proposals seem un- 
conventional that may be in their favor. So- 
called liberal lawyers, and possibly all non-law- 
yers, believe our judicial system is still in need 
of radical alteration. Important reforms have 
been achieved in some courts, but as a whole 
there is need to go further, especially if juris- 
diction of the courts is enlarged and the pseudo 
judicial activities of some bureaus and agents 
eliminated, or at least controlled locally and 
originally by the courts, and not merely by re- 
mote appeal. With important changes in both 
the structure and operating methods of the 
courts, much lost (and perhaps I should say 
abandoned) jurisdiction would be returned to 
the courts, with great benefit to both the pub- 
lic and the bar. 

It is unnecessary to cite decisions of various 
courts rejecting on constitutional and technical 
grounds numerous so-called administrative or 
executive matters submitted to them by legisla- 
tures and congress years ago. These decisions 
were often the by-product of docket congestion, 
due largely to lack of co-ordination of the 
courts and prolix procedure, and in part to 
failure of the legislative branch to provide a 
sufficient number of judges. 

The bureaus and agents to which congress 
and the legislatures were forced to resort be- 
cause of the sluggishness of the courts and 
their rejection of jurisdiction in many so- 
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called administrative fields of law are, however, 
poor substitutes for what courts could be if 
properly organized. But at present they are 
the lesser of two evils even though they have 
multiplied and overlapped to an unforeseen de- 
gree. In his excellent new book, “Law and the 
Profits,” Charles Francis Coe aptly states the 
case thus: 

“If the courts persist in delay by antiquated meth- 
ods, then the people, and I must confess I think 
properly so, must look elsewhere for adjudication 
of their differences. I have the strong feeling that 
lawyers who wail of the laxness of administrative 
law and its very frequent miscarriages of technical 
justice, have only themselves to blame for the con- 
dition provocative. 

“It makes mighty little difference to the layman 
whether he goes before a judge or a commissioner; 
before a court or before a board. What he wants 
is a remedy for his wrongs, a guide for the future 
dealings he hopes to sustain and a place to turn 
where his problem will be analyzed promptly, under- 
stood as well as may be and dealt with quickly. 
Speed is the essence of our modern life and any- 
thing that puts a high-powered motor onto the 
chassis of an ox cart is going to come a cropper 
ere long.” 

“Perhaps our courts do not waste time. Whether 
or not they do is relatively unimportant. They cer- 
tainly do use it, and therein is the nubbin. No mat- 
ter how the time is consumed, the fact that it is 
consumed turns people away from the courts. This 
is not because they distrust the courts, nor because 
they resent them or fear them any more than some 
other tribunal. It is simply because they have not 
the time for court procedure and thus far the courts 
have labored insufficiently to remedy the delays. 
That, I believe, is the problem of the courts and 
the legal profession itself.” 


All the substantial complaints which the pub- 
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lic has against the courts and the legal profes- 
sion could be readily eliminated. They may be 
classified under three titles—Delay; Uncer- 
tainty; High Cost. In the last I include law- 
yers’ fees in the field of litigation, with the 
reminder that they are high in this field be- 
cause of the prolixity of our procedure and 
the geographical remoteness of many of our 
courts, both trial and appellate. Under the 
second title I place our system of compelling 
persons to take a chance on doing the wrong 
thing before they may go, or be drawn, into 
court, instead of providing means for advance 
adjudication by simple, speedy, local machinery. 

The administrative bureau does, in some 
measure, fill the need indicated by these com- 
plaints. In this connection it is worth noting 
that the public has long put up with the jus- 
tice of the peace system despite its grave short- 
comings because it has afforded prompt, eco- 
nomical, local trials, such as they are. I think 
it well to ponder this fact. It corroborates Mr. 
Coe. The justices of the peace have also fur- 
nished a sort of extrajudicial advisory service, 
but often with unfortunate results, principally 
because of its ex-parte secret conference na- 
ture, and partly because of personal factors. 
But we should observe in this practice further 
evidence of the need of an advisory, or advance 
ruling system. But we want it out in the open, 
with each party heard, and not in the back office 
before the summons is issued and periodically 
between that date and the decision. But the 
remedy afforded in this respect must be local, 
summary and economical. 

Having in mind our entire state and federal 
judicial system, in all its phases, I make the 
following suggestions for a unified system with 
original jurisdiction extended to so-called “ad- 
ministrative” fields. I have in mind an in- 
tegrated, single state or federal system (as the 
case may be), organized on a business—or 
might I venture to say “administrative” —basis 
so that, like our large corporations, it will 
function as one unit, and flexibly, locally, ez- 
peditiously and economically. Needless to say, 
the ultimate success of such a system would 
depend much upon the character, experience, 
and executive as well as judicial ability of the 
judges and other judicial officers. This the 
system itself must assure. The people want 
such a system, I am sure, for they look with 
increasing disfavor upon submitting their 


[Vor. 24 


rights to, and being regulated by, one who is 
too often in fact their prosecutor: and they 
dislike having to take their local affairs to 
Washington, or some other distant city. But 
they will, as Mr. Coe has said, take almost any- 
thing if they can “get it over with,” and with- 
out exorbitant costs. 


II 

My first specific suggestion is to do away 
with elected clerks. Under the plan I am sug- 
gesting the red tape of conventional clerks’ of- 
fices would be greatly reduced, and with that 
change a large delay factor would disappear, for 
I would abolish all such things as filing of 
precipes, issuance of process returnable to rule 
days, prolix pleadings, decrees nisi, etc. _ 

I would abolish terms of court. I suggest 
the use of qualified referees (or trial justices, 
to use a Virginia title) who would function 
every day and sit at an adequate number of 
points in each division, with sufficient fre- 
quency to really meet the public demand for 
prompt, economical, local disposal of all the 
business of the one court, just as divisional 
referees now administer the bankruptcy law. 

Sittings by the judges and the referees 
should be a daily and not a term affair. The 
latter officers, like the referees in bankruptcy, 
should be experienced lawyers and specialize 
in certain fields, so that they would become 
increasingly efficient, and be the material from 
which subsequently to draw some, at least, of 
the judges. They should be on a salary basis. 
They should not be elected. They should be 
appointed by the judges or, say, a council of 
judges, members of which council would be 
elected periodically by the entire membership 
ef the court; and I think the council should 
select one judge with powers corresponding to 
that of president or general manager of a pri- 
vate institution. We should have sufficient 
judges and referees to keep the unified court 
functioning constantly, as any business must 
do to exist, and as courts must do, I submit, if 
they are to survive. Administrative bureaus 
have no terms. 

(I think it well and fair to say in passing 
that each administrative bureau, board and 
commission has, I would say, from two to 
twenty times the number of enforcing agents 
and other employees of comparable courts. If 
at first this seems an exaggerated statement I 
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would suggest that a little study of the bureaus 
and their work will confirm this assertion. With 
proper organization, I believe the work could 
be done by a court with a fraction of the num- 
ber of employees of the numerous bureaus, 
boards, commissions, agencies, and so forth.) 

I would adopt the Virginia notice of motion 
procedure. It is a great success. Trials could 
then be had within five to thirty days, as is 
now the case in the excellent trial justices 
courts of Virginia; and all without a lot of use- 
less, obstructive procedure and pleadings. (Who 
ever was sued without knowing all about the 
case against him long before he received the 
summons or notice?) A simple notice served 
directly on the defendant or a summons re- 
turnable for trial (not to a rule day) in a week 
or ten days is ample. If not sufficient in some 
rare instance let the defendant be required to 
call for more particulars in a few days, not a 
month or two months hence. 

I would follow the new federal rules in the 
matter of joining every interested person and 
permitting the assertion of all claims of the 
principal plaintiff and defendant against each 
other, thus eliminating, among other things, 
the farce of two juries rendering opposite ver- 
dicts on the same facts. I would also adopt all 
other federal rules directed at brevity, speed 
and economy. 

I would have but one form of action in lieu of 
the various common law forms and the chan- 
cery jurisdiction, as is now the case in some 
courts. In all matters involving, say $1000 or 
less, I would give the referees or trial justices 
exclusive jurisdiction to try the cases without 
a jury if the action be one cognizable at present 
in chancery; and in common law cases with a 
jury of, say five, upon deposit of a reasonable 
jury fee and incidental costs, provided demand 
be made promptly, as is now required by the 
federal rules. I would have these officials also 
take exclusive jurisdiction of minor criminal 
cases, 

The decisions of the referees, or trial jus- 
tices, should be subject to quick and inexpensive 
local review by the judges. They should where- 
ever possible specialize, and so should the 
judges. All such specially created courts as 
juvenile, probate, criminal, chancery, common 
law, etc., should go. One court with specializ- 
ing judicial administrators of the law is what I 
have in mind. 
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I think bills of exception and petitions for 
writs of error should be abolished and appeals 
go as a matter of right as they now do in some 
courts. Appeals might well be determined with 
the same simplicity of procedure as a motion to 
set aside the verdict of a jury, and by an ap- 
pellate division of the one court, sitting at con- 
venient points—not once a year, but once a 
month. Oral discussion or argument could sat- 
isfactorily displace long briefs in most cases if 
appeals were brought on for hearing promptly, 
while the facts were fresh in the minds of coun- 
sel. Thus also would the lawyers’ work be 
greatly reduced. New trials should be rare. 
A case should be finally disposed of on the 
record originally made, wherever possible. The 
appellate division should hear supplementary 
evidence if needed. Costs should be reduced 
by elimination of such things as printed rec- 
ords, and printed briefs. Costs should also 
be reduced in the trial divisions. In a recent 
mechanics lien chancery suit in my section the 
amount involved was $3000. The reporters’ 
costs were $1900. If the judges heard the cases 
in person instead of reading depositions it 
would be unnecessary to transcribe the record 
except in case of an appeal. 

Once we get to the argument before an ap- 
pellate court there is a feeling of great satis- 
faction. At last we have a chance to present 
the case. The trouble lies in getting there, and 
getting there economically. These are the flies 
in the ointment for litigant and lawyer alike. 
What lawyer is there who has not dreaded the 
ordeal of outlining to his client al] the things 
that will happen, plus the things that may hap- 
pen, and the cost and the estimated lapse of 
time before he can count on final disposition? 
Explaining the “new trial” bugbear is especially 
bad. Why the case will not finally end after it 
reaches the appellate court is hard indeed for 
the layman to understand, and with good rea- 
son, I submit. Gambling the cost of transcrib- 
ing a record on just the chance of getting a 
writ of error or an appeal is another hard nut 
for the client to understand. If he pays for the 
record he naturally feels that he should have 
a hearing. 

I shall not attempt to discuss at length how 
the judges would obtain their offices, except to 
say that I am not too favorably inclined to 
popular vote. Election by the legislature might 
be better. This is the Virginia method. The 
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original court might start off with existing 
judges of the supreme court and the various 
trial courts. Subsequent appointments might be 
made by vote of the judges of the whole court, or 
of divisions, with some legislative provision for 
selecting a certain percentage from the referees 
or trial justices, and from the bar. I would 
seriously consider including a certain percentage 
of lay judges in both trial and appellate divi- 
sions. I believe this might serve a good pur- 
pose in many cases. It might also do much 
toward enlisting public support for the neces- 
sary legislative and constitutional changes. 
Provision might be made for an optional right 
of a trial by three judges, one a layman, in 
lieu of a jury trial, with a further provision 
for the deposit of the jury trial cost when a 
jury is demanded. It is perhaps not irrelevant 
to say here that I have noted with amusement 
how little there really is to the “sanctity of 
the jury” talk, as I have seen “dyed in the 
wool” jury lawyers try case after case before 
the trial justices of Virginia, with their en- 
larged jurisdiction, with demand for a jury 
about as frequent as an eclipse. It has oc- 
curred to me that the “sanctity of the jury” on 
the whole is not to be taken too seriously, ex- 
cept perhaps in a limited field of litigation. 

While in the distant future, we may get 
down to trials by judges only, say a bench of 
two lawyers and one lay judge, for the present 
we must resign ourselves to the jury system 
and try to do something about it. We could 
regulate the size of juries, and prescribe quali- 
fications for jurors. No doubt that could be ac- 
complished under the leadership of the bar. 
So also could the bar, if it would, bring about 
simplification and other reforms in jury trial 
procedure, which would remove much of the 
gamble and the melodrama and the delay. The 
public no longer looks to “court day” for its 
emotional outlets. 

Neither the public nor the bar should be 
compelled to keep a grossly inefficient or a dis- 
sipated judge—an habitual drunkard for in- 
stance. But with impeachment the only rem- 
edy, removal, is almost impossible.” A body 


1, Can any lawyer remember when the latest impeach- 
ment of a state judge occurred? Or when any state 
judge was discharged by an address of both houses of 
the legislature? Even where the popular recall of 
judges exists, as in many western states, instances of 
its use are almost unknown. But we all know of in- 
stances when excellent judges were defeated for re- 
election. 
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composed of judges of the unified court should 
have power to remove judges and referees, as 
the circuit judges may now do in the case of 
the trial justices in Virginia. 

In the so-called administrative field I would 
not deny the authority of boards, bureaus, com- 
missions and agents to make initial rulings 
about matters within their jurisdiction, as I 
would not deny a court the right to promulgate 
its own rules of procedure, but in the enforce- 
ment field I would provide for immediate, au- 
tomatic transfer to the proper local trial jus- 
tice or judge, without red tape, delay and a lot 
of expense, so that the citizen would not be 
coerced by fear of a criminal proceeding, or 
by the picture of a protracted, expensive in- 
junction suit, or by the expense and anney- 
ance of a petition for a hearing sent to Washing- 
ton or some other remote point; the citizen in 
the meantime having often to pay over money 
to prevent distraint or a criminal proceeding. 
This suggestion applies to all matters of law 
enforcement by bureaus, boards, commissions 
and agents, designated, for some unknown rea- 
son, “administrative law,” but which is in fact 
nothing more than the adjective, or enforce- 
ment branch, of the same sort of substantive 
law the courts are administering every day in 
the few fields left to them by the swarm of 
governmental agencies. The distinction be- 
tween judicial administration and bureau ad- 
ministration is in my opinion one of quality 
only. Law enforcement and law administration 
are one and the same. The difference in the 
quality is simply the absence of the judicial ele- 
ment in the one case and the presence of it in 
the other case. 

Let the agent of the bureau be the prosecutor, 
but let him act openly as such and only as 
such, as our U. S. district and state prosecuting 
attorneys do. Challenged statutes, rules, as- 
sessments, interpretations and so forth, should 
not be heard and decided by agents obligated 
to interpret and apply them according to their 
superiors’ views, leaving the citizen, as his only 
recourse, an appeal to a non-resident bureau, 
board or agent who has usually prejudged the 
case in favor of his, or his superior’s, ruling; 
and after that an appeal to the courts. The 
original hearing should be judicial, but speedy 
and economical and as local as possible. It can 
be so. 

I would have it so that the citizen desiring 
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an advance ruling or relief from threatened ac- 
tion upon the part of an administrative bureau 
or agent can bring that agent or bureau into a 
local court before the designated referee, or 
judge, and get a hearing promptly, cheaply and 
at home, instead of having to pursue the gov- 
ernment to some remote point, and await its 
pleasure, which usually means months, and 
sometimes years. Many bureaus are now 
bogged down by red tape and remoteness from 
the scene of action as badly as the courts ever 
were. The average citizen cannot stand the 
delay and the expense of fighting his prosecutor- 
judge, so he quits. The bureaus and agents 
know this. Under present law one is often 
barred from going to the courts before exhaust- 
ing his “administrative” remedy. In innumer- 
able instances the prospect of going through 
both tribunals is appalling. If government was 
intended to be for the people it seems to me 
that the precept has inadvertently been buried 
and forgotten long ago, in some fields at least. 
One heard much about the “forgotten man” 
some years ago. But it is only the big cor- 
porations and rich individuals that can afford 
to fight for their just rights nowadays in 
many fields of law, and especially in the “admin- 
istrative” field. 

If such a court as I have suggested were given 
local original jurisdiction in such fields as pub- 
lic utility regulation, workmen’s compensation, 
internal revenue, motor vehicle (interstate and 
intrastate combined wherever necessary), labor 
relations, wage-hour, unfair trade practices, 
and other fields, local, specializing referees and 
judges could act initially in all such matters, 
just as non-resident examiners, agents, and 
joint boards do now in these fields. The refer- 
ees’ decisions could be subject to simple, quick, 
and economical review, as is now the case with 
respect to decisions of referees in bankruptcy, 
for example. Likewise, there could easily be 
prompt review of decisions of a trial judge (or 
a three-judge court if we adopted such for im- 
portant cases) by the appellate division. 

A point to keep in mind if skeptical about the 
capacity of courts to take jurisdiction in so- 
called administrative fields is the fact that the 
big complaints about our courts concern not the 
accuracy or fairness of their decisions, but their 
failure to administer themselves. Set up a sys- 
tem which cures this defect and the problem is 
practically solved. Administrative bureaus, 
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agents and commissions administer “substan- 
tive law,” just as courts do. “Administrative 
law,” I repeat, is a misnomer. Set up a court 
which functions (administers) efficiently, and 
of sufficient territorial jurisdiction to achieve 
statewide uniformity (or nationwide in the 
federal field) and which at the same time rules 
on important questions within a month or two 
instead of years, and there is every reason why 
it should take over in one unit, but with special- 
izing departments, or divisions, many fields now 
handled by countless, costly, overlapping and 
conflicting non-resident bureaus upon bureaus, 
commissions upon commissions, and agents 
upon agents. Modern methods of transporta- 
tion and communication have in effect created 
a surplus of county courthouses. Why not put 
them to work instead of spending hundreds of 
millions annually to house bureaus and com- 
missions and departments in state and federal 
capitols for political purposes and thus also fur- 
ther reducing the jurisdiction of the local 
courts? By what magic wand does a man lose 
the capacity to “administer” law when he be- 
comes a judge and regain it when he becomes a 
commissioner or an agent, and vice versa? The 
obvious absurdity of the question is its answer. 
It is the system, or perhaps I should say lack 
of system, not the man, that makes the differ- 
ence. 

In my state, courts of original jurisdiction 
now deal with such matters as civil service em- 
ployees’ rights, enlargement of cities, granting 
of utility franchises, and other similar fields. 
Chancery courts certainly administer trusts and 
receiverships. Bankruptcy courts do likewise. 
Probate courts administer estates. What about 
wage earners’ receiverships? See the able ar- 
ticle on this subject by Frederick Woodbridge 
in the April issue of this Journal. It is all a 
matter of administering substantive law. “The 
life of the law is in its enforcement.” (Dean 
Pound.) 

When a local merchant is being injured by 
unfair trade practice from which he needs im- 
mediate relief why make him go to Washing- 
ton, and then wait long and painfully for re- 
lief? Or if he needs official and binding inter- 
pretation of a statute, rule, or contract why 
not provide it locally and by a simple, quick 
and economical process, rather than make him 
wait until he commits error and then prosecute 
or sue him? When an injured workman seeks 
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compensation why make him travel to the state 
capitol, and wait months for a hearing before 
an examiner whose relationship is such that 
he is almost forced to adopt both the policy and 
the specific legal interpretation of the com- 
missioner or of his immediate superior, in pass- 
ing (?) on the case? Why not have a readily 
available unbiased and uncoerced local forum for 
so-called administrative law as well as for con- 
ventional litigation? When a taxpayer believes 
he has a just protest against a tax assessment 
why not give him a local, economical, prompt, 
and actually judicial hearing before a court or 
its referee instead of a distant hearing before 
one who is often not free to rule according to 
his beliefs? When a motor carrier wants a 
permit, either interstate or intrastate, why not 
dispose of the matter locally with local officials 
instead of sending officials all the way from 
Washington and the various state capitols after 
months and months of waiting? But all these 
things are going on and increasing, while the 
business of the courts is constantly decreasing. 
Dean Pound said, some years ago: 

“Truly there is danger that, whereas but yester- 
day the courts played the chief role in the practical 
conduct of affairs, tomorrow, there will be nothing 
of any real moment left to them.” October, 1927. 

“The tendency was strong to commit matters of 
an executive character to the courts, and no small 
number of statutes had to be rejected for such vio- 
lations of the constitutional separation of govern- 
mental powers. Today [1927] the tendency is no 
less strong to take away judicial review of admin- 
istrative action wherever it is constitutionally pos- 


sible to do so, and where it is not possible, to cut 
down such review to the unavoidable minimum.”” 


In some cases probably the effort of the leg- 
islatures to commit so-called administrative or 
executive justice to the courts may have “had 
to be rejected,” but in many cases I would say 
rejections occurred because the courts did not 
want to take on the additional work. At that 
time dockets were almost uniformly years be- 
hind, especially in the large centers. As previ- 
ously said, this condition was no doubt due 
partly to prolix procedure and lack of organiza- 
tion, and partly to lack of sufficient judges, and 
aides to judges, such as a divisional referee 
set-up akin to the courts of bankruptcy. Had 
this been done the courts would now have full 
jurisdiction of the so-called “administrative” 
field as they should. 


2. Organization of Courts, by Roscoe Pound, Jour- 
A. J. S, 11:69 (Oct. 1927). 
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In much earlier times, says Dean Pound in 
the same article, the courts did not think they 
were without power to take jurisdiction in mat- 
ters which they have latterly designated as ad- 
ministrative or executive justice, and outside of 
their constitutional field. 

“A review of the course of judicial decision for 
the past fifty years will show that the judiciary has 
begun to fall into line, and that powers which fifty 
years ago would have been held purely judicial and 
jealously guarded from administrative or executive 
exercise are now decided to be administrative only 
and are conceded cheerfully to boards and com- 
missions.“ 

“For example, Professor Wyman has made it 
clear that the principles of the common law were 
entirely adequate to deal with the problems of regu- 
lating public utilities. What failed was the en- 
forcing agency. Our prolific modern legislation has 
contributed nothing on the substantive side. What- 
ever it has accomplished of permanent value is in 
the way of providing better machinery.” [Italics 
mine]. 

There are other fields in which the courts 
had jurisdiction but lost it or gave it up for 
sheer lack of desire or inability to cope with it, 
due to disorganization, rather than legal rea- 
sons. For example, courts have always had 
power to restrain unfair competition, but, bar- 
ring something unusual, what small business 
can afford to be seeking injunctions or going 
to Washington on such matters, under our pres- 
ent system? Given a less imposing name, how- 
ever, we could easily provide quick and inex- 
pensive local relief by a warning notice to desist 
or to appear and show cause—all very sim- 
ple if we make it so. Then the local business- 
man need not go all the way to Washington and 
the federal trade commission for relief, or into 
an expensive injunction suit. 

Referring to a sixteenth century “instructive 
parallel” concerning the present status of the 
courts, Dean Pound further says: 

“In the middle of the sixteenth century lawyers 
began to complain that the common law was being 
set aside and that scarcely any business of im- 
portance came to the king’s courts of law. In the 
reign of Queen Mary, an observer wrote that the 
common law judges had little to do but to look 
about them. .. The movement away from the com- 
mon law was a movement from judicial justice 
administered in courts, to executive justice 
administered in administrative tribunals or by 
administrative officers. In other words it was a 
reaction from justice according to law to justice 
without law, and in this respect again the present 


movement away from the common law courts is 
parallel. 


“If, therefore, we meet the movement away from 
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law by a modernizing of the legal and judicial ma- 
chinery which will enable it to meet more effec- 
tively the demands of the present, to attain the 
ends for which the legal system exists, we may be 
confident that now, as in Tudor and Stuart England, 
the law will prevail. For executive justice is an 
evil, even if sometimes a necessary evil. 

“The whole judicial power of each state... 
should be vested in one great court, of which all 
tribunals should be branches, departments or divi- 
sions. The business as well as the judicial adminis- 
tration of this court should be thoroughly organized 
so as to prevent not merely waste of judicial power, 
but all needless clerical work, duplication of papers 
and records, and the like, thus obviating expense 
to litigants and cost to the public.” 

That was written by Dean Pound in 1909, 
in a report of a special committee of the Amer- 
ican Bar Association. A concrete example of 
the benefits of such a system was to be found, 
said Dean Pound, in the Chicago Municipal 
Court. 

Because of the length of this article, I have 
said nothing about statistics, but I have not 
forgotten that the keeping of accurate records 
of the business of a unified court is of the ut- 
most importance. The clerical department 
should, of course, be well organized, with a cen- 
tral head, directly responsible to the chief ju- 
dicial officer or council of judges, who would 
be responsible for the facilitation of the busi- 
ness of the court. These statistics would be 
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the essence of experience, and a most necessary 
factor in successful administration. The chief 
administrative officer or council would, of ne- 
cessity, receive frequent divisional reports, ex- 
actly as the head of every great organization 
does, except the courts (with a few exceptions). 
In short what we need is a business organiza- 
tion and a business administration of all the 
courts. Until that is accomplished more juris- 
diction cannot well be taken on; or at least it 
seems so to me. Even in the present field of 
jurisdiction we should have in our state courts 
an organization patterned on the present fed- 
eral system. 

An integrated, or unified, bar, both state and 
federal, is, in my opinion, an important corol- 
lary of an integrated or unified court. But this 
subject must also be passed by without detailed 
discussion at this time. 





3. Other pertinent articles, all in this Journal, are: 
Judge John J. Parker’s “Schools of Jurisprudence in 
Federal System,” June, 1939, 23:5; Editorial, “Unifi- 
cation of the Judiciary—The Nation’s Greatest Need,” 
December, 1927, 11:99; “Plan for Modernized Judicial 
System,” by Prof. C. T. McCormick, December, 1934, 
18:104; “A Unified and Supervised Appellate Court,” 
December, 1935, 19:120, by Judge William J. Palmer 
of Los Angeles. From the latter I quote the following: 
“To clarify and simplify the law is to strengthen and 
uphold it.” See also Judge Palmer’s “Best Organization 
for Large City Court,” August, 1934, 18:41. 


Michigan Law School Institute June 20, 21, 22 


Any lawyer may, on June 20, 21 and 22, 
“relive his student life” by attending the 
Michigan Law School Institute at Ann Arbor, 
where class rooms with desks, dormitory rooms 
in the Lawyers Club, and accommodations for 
those accompanied by their wives will be found. 
The topics of study this year are Restitution, 
Procedure and recent Federal Legislation of 
Importance to Practitioners. Mimeograph out- 
lines will be supplied in advance and the last 
part of each two hour session will be spent in 
dealing with questions from the floor. 

Of the Michigan law faculty Prof. John P. 
Dawson will discuss Restitution; Professors 
Edson R. Sunderland and John E. Tracy will 
deal with Discovery before trial and problems 
in Documentary Evidence, and James A. Sproul, 
of the Chicago Bar, will discuss problems of 





procedure under the reorganization provisions 
of the Bankruptcy Act; in federal legislation 
Frank E. Cooper, of the Detroit Bar, will dis- 
cuss the Fair Labor Standards act, Roy H. 
Callahan of the New York Bar will lead on the 
Robinson-Patman act, and Professor Laylin K. 
James, of the faculty, will present recent fed- 
eral acts affecting the Law of Corporations. 

Reservations may be made and further infor- 
mation obtained by addressing Dean E. Blythe 
Stason, Hutchins Hall, Ann Arbor, Mich. At- 
tendance is not limited to Michigan law alumni. 

Sessions will be held in the morning and 
early afternoon, leaving the remainder of the 
day for golf or other recreation. The registra- 
tion fee of ten dollars covers tuition and also a 
dormitory room for three days, 
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The Federal Prosecutor 


By ROBERT H. JACKSON* 


“The qualities of a good prosecutor are as elusive and as impossible to define 
as those which mark a gentleman. And those who need to be told would not 


understand it anyway.” 


It would probably be within the range of that 
exaggeration permitted in Washington to say 
that assembled in this room is one of the most 
powerful peace-time forces known to our coun- 
try. The prosecutor has more control over life, 
liberty, and reputation than any other person in 
America. His discretion is tremendous. He 
can have citizens investigated and, if he is that 
kind of person, he can have this done to the tune 
of public statements and veiled or unveiled in- 
timations. Or the prosecutor may choose a 
more subtle course and simply have a citizen’s 
friends interviewed. The prosecutor can order 
arrests, present cases to the grand jury in se- 
cret session, and on the basis of his one-sided 
presentation of the facts, can cause the citizen 
to be indicted and held for trial. He may dis- 
miss the case before trial, in which case the 
defense never has a chance to be heard. Or he 
may go on with a public trial. If he obtains 
a conviction, the prosecutor can still make rec- 
ommendations as to sentence, as to whether 
the prisoner should get probation or a sus- 
pended sentence, and after he is put away, as 
to whether he is a fit subject for parole. While 
the prosecutor at his best is one of the most 
beneficent forces in our society, when he acts 
from malice or other base motives, he is one of 
the worst. 

These powers have been granted to our law- 
enforcement agencies because it seems necessary 
that such a power to prosecute be lodged some- 
where. This authority has been granted by 
people who really wanted the right thing done— 
wanted crime eliminated—but also wanted the 
best in our American traditions preserved. 

Because of this immense power to strike at 
citizens, not with mere individual strength, but 
with all the force of government itself, the post 
of federal district attorney from the very be- 
ginning has been safeguarded by presidential 
appointment, requiring confirmation of the sen- 





*This address by the Attorney General of the United 

tates was delivered at the Second Annual Conference 
of United States Attorneys held in the Department of 
Justice Building, Washington, on April 1, 1940, 


ate of the United States. You are thus required 
to win an expression of confidence in your char- 
acter by both the legislative and the executive 
branches of the government before assuming 
the responsibilities of a federal prosecutor. 

Your responsibility in your several districts 
for law enforcement and for its methods can- 
not be wholly surrendered to Washington, and 
ought not to be assumed by a centralized de- 
partment of justice. It is an unusual and rare 
instance in which the local district attorney 
should be superseded in the handling of litiga- 
tion, except where he requests help of Wash- 
ington. It is also clear that with his knowledge 
of local sentiment and opinion, his contact with 
and intimate knowledge of the views of the 
court, and his acquaintance with the feelings 
of the group from which jurors are drawn, it 
is an unusual case in which his judgment 
should be overruled. 

Experience, however, has demonstrated that 
some measure of centralized control is neces- 
sary. In the absence of it different district at- 
torneys were striving for different interpreta- 
tions or applications of an act, or were pursuing 
different conceptions of policy. Also, to put it 
mildly, there were differences in the degree of 
diligence and zeal in different districts. To 
promote uniformity of policy and action, to 
establish some standards of performance, and 
to make available specialized help, some de- 
gree of centralized administration was found 
necessary. 

Our problem, of course, is to balance these 
opposing considerations. I desire to avoid any 
lessening of the prestige and influence of the 
district attorneys in their districts. At the 
same time we must proceed in all districts with 
that uniformity of policy which is necessary to 
the prestige of federal law. 

Nothing better can come out of this meet- 
ing of law enforcement officers than a rededi- 
cation to the spirit of fair play and decency that 
should animate the federal prosecutor. Your 


positions are of such independence and impor- 
tance that while you are being diligent, strict, 
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and vigorous in law enforcement you can also 
afford to be just. Although the government 
technically loses its case, it has really won if 
justice has been done. The lawyer in public 
office is justified in seeking to leave behind him 
a good record. But he must remember that his 
most alert and severe, but just, judges will be 
the members of his own profession, and that 
lawyers rest their good opinion of each other 
not merely on results accomplished but on the 
quality of the performance. Reputation has 
been called “the shadow cast by one’s daily life.” 
Any prosecutor who risks his day-to-day pro- 
fessional name for fair dealing to build up 
statistics of success has a perverted sense of 
practical values, as well as defects of character. 
Whether one seeks promotion to a judgeship, 
as many prosecutors rightly do, or whether he 
returns to private practice, he can have no bet- 
ter asset than to have his profession recognize 
that his attitude toward those who feel his 
power has been dispassionate, reasonable and 
just. 

The federal prosecutor has now been prohib- 
ited from engaging in political activities. I am 
convinced that a good-faith acceptance of the 
spirit and letter of that doctrine will relieve 
many district attorneys from the embarrass- 
ment of what have heretofore been regarded 
as legitimate expectations of political service. 
There can also be no doubt that to be closely 
identified with the intrigue, the money rais- 
ing, and the machinery of a particular party 
or faction may present a prosecuting officer 
with embarrassing alignments and associations. 
I think the Hatch Act should be utilized by 
federal prosecutors as a protection against de- 
mands on their time and their prestige to par- 
ticipate in the operation of the machinery of 
practical politics. 

There is a most important reason why the 
prosecutor should have, as nearly as possible, a 
detached and impartial view of all groups in 
his community. Law enforcement is not auto- 
matic. It isn’t blind. One of the greatest dif- 
ficulties of the position of prosecutor is that 
he must pick his cases, because no prosecutor 
can even investigate all of the cases in which he 
receives complaints. If the department of jus- 
tice were to make even a pretence of reaching 
every probable violation of federal law, ten 
times its present staff would be inadequate. We 
know that no local police force can strictly en- 
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force the traffic laws, or it would arrest half 
the driving population on any given morning. 
What every prosecutor is practically required 
to do is to select the cases for prosecution and 
to select those in which the offense is the most 
flagrant, the public harm the greatest, and the 
proof the most certain. 

If the prosecutor is obliged to choose his 
cases, it follows that he can choose his defen- 
dants. Therein is the most dangerous power 
of the prosecutor: that he will pick people that 
he thinks he should get, rather than pick cases 
that need to be prosecuted. With the law books 
filled with a great assortment of crimes, a 
prosecutor stands a fair chance of finding at 
least a technical violation of some act on the 
part of almost anyone. In such a case, it is 
not a question of discovering the commission 
of a crime and then looking for the man who 
has committed it, it is a question of picking 
the man and then searching the law books, or 
putting investigators to work, to pin some of- 
fense on him. It is in this realm—in which 
the prosecutor picks some person whom he dis- 
likes or desires to embarrass, or selects some 
group of unpopular persons and then looks for 
an offense, that the greatest danger of abuse 
of prosecuting power lies. It is here that law 
enforcement becomes personal, and the real 
crime becomes that of being unpopular with the 
predominant or governing group, being attached 
to the wrong political views, or being person- 
ally obnoxious to or in the way of the prosecutor 
himself, 

In times of fear or hysteria political, racial, 
religious, social, and economic groups, often 
from the best of motives, cry for the scalps 
of individuals or groups because they do not 
like their views. Particularly do we need to 
be dispassionate and courageous in those cases 
which deal with so-called “subversive activi- 
ties.” They are dangerous to civil liberty be- 
cause the prosecutor has no definte standards 
to determine what constitutes a “subversive 
activity,” such as we have for murder or lar- 
ceny. Activities which seem benevolent and 
helpful to wage earners, persons on relief, or 
those who are disadvantaged in the struggle 
for existence may be regarded as “subversive” 
by those whose property interests might be 
burdened or affected thereby. Those who are 
in office are apt to regard as “subversive” the 
activities of any of those who would bring about 
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a change of administration. Some of our 
soundest constitutional doctrines were once 
punished as subversive. We must not forget 
that it was not so long ago that both the term 
“Republican” and the term “Democrat” were 
epithets with sinister meaning to denote per- 
sons of radical tendencies that were “subver- 
sive” of the order of things then dominant. 

In the enforcement of laws that protect our 
national integrity and existence, we should 
prosecute any and every act of violation, but 
only overt acts, not the expression of opinion, 
or activities such as the holding of meetings, 
petitioning of congress, or dissemination of 
news or opinions. Only by extreme care can 
we protect the spirit as well as the letter of 
our civil liberties, and to do so is a responsibil- 
ity of the federal prosecutor. 

Another delicate task is to distinguish be- 
tween the federal and the local in law-enforce- 
ment activities. We must bear in mind that 
we are concerned only with the prosecution of 
acts which the congress has made federal of- 
fenses. Those acts we should prosecute re- 
gardless of local sentiment, regardless of 
whether it exposes lax local enforcement, re- 
gardless of whether it makes or breaks local 
politicians. 

But outside of federal law each locality has 
the right under our system of government to 
fix its own standards of law enforcement and of 
morals. And the moral climate of the United 
States is as varied as its physical climate. For 
example, some states legalize and permit gam- 
bling, some states prohibit it legislatively and 
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protect it administratively, and some try to 
prohibit it entirely. The same variation of 
attitudes towards other law-enforcement prob- 
lems exists. The federal government could not 
enforce one kind of law in one place and an- 
other kind elsewhere. It could hardly adopt 
strict standards for loose states or loose stand- 
ards for strict states without doing violence to 
local sentiment. In spite of the temptation to 
divert our power to local conditions where they 
have become offensive to our sense of decency, 
the only long-term policy that will save federal 
justice from being discredited by entanglements 
with local politics is that it confine itself to 
strict and impartial enforcement of federal 
law, letting the chips fall in the community 
where they may. Just as there should be no 
permitting of local considerations to stop fed- 
eral enforcement, so there should be no striving 
to enlarge our power over local affairs and no 
use of federal prosecutions to exert an indirect 
influence that would be unlawful if exerted di- 
rectly. 

The qualities of a good prosecutor are as 
elusive and as impossible to define as those 
which mark a gentleman. And those who need 
to be told would not understand it anyway. A 
sensitiveness to fair play and sportsmanship 
is perhaps the best protection against the abuse 
of power, and the citizen’s safety lies in the 
prosecutor who tempers zeal with human kind- 
ness, who seeks truth and not victims, who 
serves the law and not factional purposes, and 
who approaches his task with humility. 


A New Profession 
By ALBERT S. OSBORN* 


During approximately the last sixty to sev- 
enty years (1870-1940) there has been developed 
in this country a distinctly new profession, 
The Scientific Examination and Proof of Hand- 
writing and Other Facts Relating to Documents. 

This development was made possible first by a 
change in the old laws regarding proof of hand- 
writing and documents. It is not generally 
known that for many years in American courts 
a genuine writing, no matter how positively 
proved, could not be admitted for the purpose of 
being used as a standard of comparison in a 
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forgery, false claim, or anonymous letter case. 
The law said positively that irrelevant writings 
could not be admitted to be used simply for 
comparison. If a writing was admitted by the 
opposition, a rare occurrence, or a writing was 
accidentally in the case for some other purpose, 
then these writings could be used for com- 
parison, but in the great majority of cases 
there were no standards available. 

A genuine will could be attacked as a forgery 
and not one of hundreds of genuine signatures, 
not actually in the case, could be put in evidence 
to show that the document was genuine. This 


exclusion law was in force in practically all 
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except the New England States, which, in this 
progressive action, were more than a hundred 
years in advance of some of the states. 

It now can hardly be believed that in no 
United States Court was a genuine writing ad- 
mitted as a standard, except in the rare in- 
stances stated above, until the U. S. statute of 
1913. In the great states of the Middle West, 
including Illinois, Indiana and Michigan, genu- 
ine but irrelevant writings could not be put in 
evidence as standards of comparison until the 
Indiana statute of 1913 and the Illinois and 
Michigan statutes of 1915. For ninety-seven 
years this exclusion rule was in force in al] the 
courts of Illinois. 

In the southern and western states, irrelevant 
standards of comparison were not admitted until 
much later in the century, the last states to 
adopt the new procedure being North Dakota in 
1924, and Texas, in civil cases, in 1928. It now 
seems impossible that this strange condition, 
positively against the interests of justice, could 
have continued as long as it did. Thousands 
of good cases requiring the proof of handwrit- 
ing simply could not be tried during all these 
exclusion years. 

During all this period, from 1870, even after 
standard writing was haltingly admitted, there 
was a constant fight in disputed document cases 
over the admission of photographs in court, and 
even a harmless ordinary magnifying glass was 
attacked and excluded as a dangerous tool and a 
menace to justice. Witnesses called to testify 
on the subject were frequently severely criti- 
cized, if not insulted. On the slightest provo- 
cation document testimony was either positively 
excluded, or so weakened by judicial criticism 
based on the old precedents, as to be virtually 
worthless. 

There was a long, bitter fight over the use of 
illustrative material of any kind, including 
charts and drawings, as well as photographs. 
Microscopes, measuring, testing, and all other 
instruments, were for years all excluded in these 
cases. A precedent could be found for every 
criticism, and some of the old opinions included 
scathing references to document expert testi- 
mony that were often quoted in argument by 
lawyers especially defense and claim case attor- 
neys arrayed against the facts. The testimony 
was weakened by the legal procedure and then 
was criticized as weak. The new profession had 
not yet been established. 
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The fiercest and longest contest of all, con- 
tinuing down alr-ost to date, was over the giving 
of definite reasons for opinions, or the explain- 
ing of document testimony on direct examina- 
tion in a clear and convincing manner. For 
years this procedure was absolutely prohibited 
and opposition was sometimes so bitter as to 
lead almost to apoplexy in those opposing it. 

This reason-giving phase of this testimony, 
which of course is its very life, is now firmly 
established in practically all courts, although 
there are still a few courts where, apparently, 
only ancient opinions are read, that even now 
feebly contend that giving reasons is argu- 
mentative and therefore objectionable, but the 
old restriction is now practically a dead letter. 
Some of the main steps in this long struggle 
to establish the new profession can be sum- 
marized and dated, ; 

The first fact that deserves emphasis is that 
the progressive revolution in the legal pro- 
cedure relating to document expert testimony 
was more influenced by Dean Wigmore than by 
any other single cause. His great work on 
evidence carried his scientific and convincing 
discussion of the subject into all the principal 
courts of the land and his views, at first almost 
universally opposed by the courts, finally have 
been adopted until the new profession has be- 
come an established fact. 

His calm, scientific statement in the second 
edition of his treatise on Evidence, published in 
1923, to the effect that all testimony of this 
kind should be “measured by its convincing- 
ness,” condensed the whole problem into four 
words. He simply said that this testimony 
should be received for what it was worth, no 
more, no less. 

This new profession, developed against stren- 
uous opposition therefore is seen to be the result 
of adapting scientific and reasonable principles, 
so that now document testimony is considered 
the same as other testimony and weighed. 

Certain outstanding legal opinions that ap- 
peared from time to time promoted the slow 
steps of progress and helped to make permanent 
the reform. One of these noted early opinions, 
printed in the highly regarded Equity Reports 
of New Jersey, was Gordon’s Case, 50 N. J. 
Equity 397, issued in 1892, forty-eight years 
ago. It reads as if it might have been written 
yesterday. This opinion was a beacon but for 
years other state courts and writers of opinions 
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would not follow it, or it may be, never saw it. 

Neither would they follow, on the question of 
admission of standards, Homer v. Wallis, 11 
Mass. 1814, nor Lyon v. Lyman, 9 Conn. 1831, 
nor Adams v. Field, 21 Vt. 1849, nor the quite 
early New York statute of 1880, passed thirty- 
five years before the Michigan and [Illinois 
statutes. 

The courts of most of the states ignored all 
these progressive precedents and continued to 
follow the old English rule positively excluding 
standards, which rule itself was ended by the 
English statute of 1854, but these American 
courts still blindly followed it. 

The nationally known Rice Will Case, 174 N. Y. 
570 (1903), emphasized the importance of illus- 
trative photographs, as did also Matter of Bur- 
tis, 43 Misc. Rep. (N. Y.) 487 (1904). Later in 
Adams v. Ristine, 1388 Virginia 373 (1924) and, 
in a surprising early case, Marcy v. Barnes, 82 
Mass. 161 (1860), the importance of photo- 
graphs was especially emphasized. 

The whole subject of document expert testi- 
mony was also favorably considered in two other 
notable opinions, Baird v. Shaffer, 101 Kansas 
585 (1917) and In re O’Connor’s Estate, 105 
Nebraska 88 (1920). The able authors of these 
opinions definitely aimed to promote the new 
and scientific procedure which was leading 
toward a new profession. 

The bitter contest on the question of giving 
reasons for an opinion, as stated above, con- 
tinued for many years. The progressive and 
emphatic New York opinions, Venuto v. Lizzo, 
132 N. Y. Supp. (1911) and Johnson Service Co. 
v. MacLernon, 142 App. Div. 677 (1911), were 
outstanding direct precedents on this specific 
point, as were also Wright v. Flynn, N. J. Ea., 
61 Atl. 973 (1905) and Estate of Thomas, 155 
Calif. 488 (1909). These early history making 
opinions were, however, ignored for many years 
by the courts of nearly all the states. 

With increasing frequency from 1910 to 1930 
new progressive opinions appeared discussing 
the subject of document expert testimony with 
accuracy and force, and repudiating the ancient 
restrictive rules. The subject more and more 
became an accepted and approved part of a trial 
and the old erroneous opinions were less and 
less quoted. Many progressive judges openly 
repudiated the old opinions. 

In 1904 Dean Wigmore’s great work on evi- 
dence appeared, in which, as already stated, the 
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whole subject was discussed at length in a mas- 
terly manner, and the second edition of this 
work in 1923 still further emphasized and clari- 
fied the growing new procedure that undoubt- 
edly tended to promote justice. 

In 1910 the first edition of Osborn’s Ques- 
tioned Documents appeared, with a highly com- 
plimentary introduction by Dean Wigmore. This 
introduction, and a long and distinctly favor- 
able review of this new book in the Harvard 
Law Review by Dean Roscoe Pound, still fur- 
ther emphasized the new procedure specifically 
set out and illustrated in this book. 

During this period, 1910 to 1930, the subject 
of document expert testimony was still more 
firmly established by the work of certain highly 
qualified specialists of high character who testi- 
fied in many courts following the new proce- 
dure. 

Among these men was William J. Kinsley of 
New York, who from 1900 to 1916, the year of 
his death, testified throughout the land as a 
document specialist in a brilliant and highly 
effective manner. There was also the late J. 
Frank Shearman of Wichita, Kansas, who es- 
tablished an unassailable reputation in the mid- 
dle west for integrity and high skill. 

In the 1920’s appeared the late Jay Fordyce 
Wood, of Portland, Oregon, and later of Chi- 
cago, who testified over a wide territory and 
repeatedly demonstrated the effectiveness of 
scientific, illustrated testimony regarding docu- 
ments. These men have been followed by other 
capable and reliable specialists who now have 
established the new profession on a firm basis. 

Eight of these men, from widely separated 
sections of this country, appeared and testified 
for the state in the most conclusive manner, 
regarding the thirteen awful ransom letters in 
the world-famous Hauptmann kidnaping trial. 
It can be correctly stated that in that little one 
hundred year old courtroom at Flemington, 
N. J., the scientific examination and proof of 
the facts in document cases was nationally rec- 
ognized and firmly established as an art and a 
profession. 

And now, in courtrooms, in big and little 
courthouses from the Atlantic to the Pacific, 
standards of comparison, photographs of many 
kinds, microscopes and other useful instru- 
ments, and especially detailed, explained, rea- 
soned testimony, are all admitted in disputed 
document cases, and, if the final decision is 
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against the facts, the fault is not in the law 
nor in the procedure. 

Unfortunately the profession is new and not 
everywhere established, and in many places 
competent and experienced witnesses are not 
available; incorrect testimony may be offered, 
improper and unsuitable photographs may be 
presented, but with the present sensible condi- 
tions surrounding the whole subject, and the 
increasing knowledge of the technical problems 
by counsel and judges, there is bound to be 
constant improvement. 

Stupid, incorrect and dishonest testimony 
often is recognized for just what it is and is 
not allowed to defeat justice. In such cases 
judges have a special duty to aid in the promo- 
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tion of justice. If they are technically in- 
formed, as many of them now are, they can 
correctly interpret, strengthen and promote the 
work of the new profession. 

More and more in these days our reviewing 
courts are correcting the errors of courts be- 
low where ignorance, prejudice or improper 
procedure has led to decisions against the facts. 

A disputed document case presents a tangible 
problem, especially when properly illustrated, 
and, unlike an ordinary case, can be completely 
reviewed by a competent reviewer; the evidence 
is not an appeal to credulity but to reason and 
intelligence. These error-correcting reviews 
accept and follow the principles of the “new 
profession.” 


Progress of Ruling-Making in Twenty-two States 


The JOURNAL has learned only recently that 
the North Dakota statute (Ch. 110, 1939 Laws) 
that provided for a general code revision opens 
the way also for improvement in civil proce- 
dure. On this point the text reads: 

“It shall be the duty of said commission, acting 
under the supervision and direction of the supreme 
court ...to prepare, annotate and index a complete 
set of rules of practice and procedure for all the 
courts of this state, including all procedure in which 
quasi-judicial functions are exercised by administra- 
tive offices and departments of the state govern- 
ment and also including rules and regulations for 
admission to and disbarment from the practice of 
law,” and so forth. 


It was a similar mandate in the South Dakota 
acts of 1937 that opened the way to an extensive 
revision of procedure and acceptance by the 
legislature of a declaration of judicial rule- 
making power. 

A brief summary of the situation in respect 
to rule-making power and its use is in order. 
To say that there are twenty states in which the 
principle is accepted would be misleading. In 
certain states enthusiasts succeeded some years 
ago in inducing legislators to delegate power 
to supreme courts to make rules of civil proce- 
dure, and there has been little or no progress. 
The rapid acceleration of interest, and accom- 
plishment under recent acts, must be ascribed 
largely to the fact that the new federal rules 
have proved their worth in actual use, and fur- 
ther have proved that they embody principles 
essential to the modernization of state proce- 
dure. What the states need is now available. 
The lack of significant work in the states before 


the supreme court rules committee completed its 
work is now readily understood. 

In fact it was the mustering of talent from 
many states under the most favorable circum- 
stances as to time and cost, that permitted the 
drafting and completion of a new code that 
won approval, not in spite of bold innovations, 
but because of them. In no single state could 
this phenomenon have occurred. 

There are several states in which the dele- 
gated authority has been dormant; Delaware 
since 1925; Florida, since 1929 (though prog- 
ress has been made through statutes); New 
Jersey, since a first generous use of the act 
of 1912; Rhode Island, since 1930; Tennessee, 
since 1932; and West Virginia, since 1935. In 
Tennessee and West Virginia the prospect is not 
discouraging. 

In two states the rule-making authority was 
last year conferred a second time. In Maryland. 
after twelve years of inaction, ascribed by the 
supreme court to doubt concerning constitu- 
tionality. The new act authorizes and requests 
the court to revise procedure, and provides 
financial aid. The court procrastinated and the 
bar fought it out. The friends of reform pro- 
cedure proved to be more numerous, in recogni- 
tion of which the supreme court has created a 
drafting committee, but is not expected to go 
far. 

In Colorado the delegation in 1913 was re- 
markable, but did not result in a very thorough 
or much appreciated revision. The reenactment 
in 1939 cleared up a controversy concerning the 
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power of the judge to advise the jury as to the 
facts, and the bar has already gone far in 
making a thorough revision, based largely on 
the federal model. 

There are two instances of rule-making power 
authorized some years ago and utilized faith- 
fully ever since. In Washington in 1925 and 
in Wisconsin in 1929 the seed fell on fertile 
ground. In each of these states there was 
a judicial council prepared to perform the work 
of improving procedure by attack upon rules 
that clearly needed correction. And in each of 
these states the text of the act was construed 
to include criminal procedure as well. 

In New Mexico, where the judicial route was 
opened in 1933, there is now a prospect of 
thorough revision. The Pennsylvania history 
is told in another article in this number. The 
work there has gone far to indicate that the 
wisest way to modernize procedure is to do it 
part by part, however slow it may appear. When 
the last part is given effect, six months after 
completion, and longer still after first sub- 
mission, there will be no sudden awakening of 
the profession to find “old landmarks swept 
away,” no bewilderment to find it is too late 
to protest, and no sudden explosion in opposi- 
tion to scores of new rules. On the contrary 
there is concentration and argument on each 
part in turn. 

Among states in which the delegation was 
made in 1939 are Arizona, Nebraska and 
Texas. The completion of the Arizona criminal 
code was reported in the recent February 
number of the JOURNAL and the completion of 
the civil code in the April issue. In Nebraska 
the court, judicial council and State Bar have 
organized to produce the revision, with hearty 
accord. In Texas the situation is similar but 
with assurance that there will be stubborn 
argument before the task is completed. In 
Indiana the power conferred in 1937 has re- 
sulted in a very thorough performance by the 
judicial council and a progressive bar, and the 
proposed schedule of rules has recently been 
submitted to the justices. 

LATER—tThe Indiana supreme court entered 
an order April 17 adopting “some rules based 
in part upon recommendations made by the 
Indiana judicial council. . . . The few changes 
which the court sanctioned are based upon the 
new federal rules, but they do not cover as 
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much territory as we hoped they would. The 
rules become effective September 2.” Our cor- 
respondent describes the work thus done as 
follows: 

1. They require pleadings to be paragraphed 
similar to federal rule 10(b). 

2. They abolish the general denial and re- 
quire a specific denial or admission similar to 
federal rule 8(b). 

3. They abolish the exception similar to fed- 
eral rule 46. 

4. They require a specific objection to an 
instruction at the time similar to federal 
rule 51. 

5. They provide that all joint pleadings, mo- 
tions and objections are both joint and several. 

6. They adopt the federal rule on pretrial 
conferences verbatim except that there has 
been added a requirement that a pretrial con- 
ference be held upon the motion of any party. 

7. They adopt the substance of the federal 
rule allowing amendments of special findings 
and conclusions. 

The rules restate the present rules on appel- 
late procedure without significant change. 

Missouri is a state in which great efforts 
have been made, with the immediate result in 
doubt. Failing to get an act delegating power, 
the profession, aided by the Institute for the 
Administration of Justice, persuaded the legis- 
lators to adopt a resolution that invited the 
supreme court to submit to the next general 
assembly “suggestions for a revised code and 
rules of civil procedure.” There will be, pre- 
sumably, a code of procedure for the 1941 
session that will make legislators realize their 
responsibilities. 

One state remains unnamed—Michigan. 
Since 1851 the constitution has contained a 
mandate to the supreme court to control pro- 
cedure. There was a general revision, dated 
1931, which embodied the best principles of 
procedure extant at that time. 

It will appear then that five states have gone 
far in rules revision and are fully equipped to 
proceed: Arizona, Michigan, South Dakota, 
Washington and Wisconsin. 

As stated above, in Pennsylvania the work 
has been underway, gaining momentum and ex- 
pertness, for over two years. In Colorado, Ne- 
braska, New Mexico North Dakota and Texas 
the work is at various stages of completion. 
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In Maryland a reluctant start is reported. 

The computation in itself is not impressive, 
in view of the indisputable fact that the time 
when legislatures could pretend to regulate pro- 
cedure is long past. Efforts in support of this 
pretense, made in the regular course of legis- 
lation, all prove that external aid is absolutely 
necessary. In Florida and in Illinois there has 
been progress through enacted rules, but in 
any such instances the credit due the legisla- 
ture is credit for accepting what has been done 
without formal legislative participation. 

More impressive is the fact that the new 
federal rules have endured the stress of ex- 
periment by practitioners and of rulings by 
judges. Objections are not focused on a few 
specific rules. The burden is the normal and 
unavoidable one, of how much and how far. 
It seems safe to assert that the dangers under 
the new rules are very few compared to those 
of the old regime. 

Finally there is no place to go if judicial rule- 
making does not meet our needs. We have had 
nearly a century of legislative control, becoming 
less fit every decade. Under the term “judi- 
cial rule-making” we now include all the talent 
of the legal profession. That talent found in 
legislative halls can best serve by opening the 
way to revision by the bar through aid afforded 
the bench. 

And the test of new rules must be by courts, 
not legislators; and by courts finally that have 
power to make changes that will grow out of 
experience, not the guesses of individual legis- 
lators. 

-MorE RECENT INFORMATION 


[After the Editor believed he had rounded 
up all the information needed for a brief sum- 
mary of rule-making progress, and his article 
was in type the Indiana news came in, and 
then copies of new rules that had reached the 
printed form in Rhode Island and in Oregon. 
The summary is brief but not short. ] 


100 YEARS JUMP IN RHODE ISLAND 


Beginning early last year enthusiasts in 
Rhode Island obtained State Bar permission to 
draft new rules. Quotations from a letter of 
May 7, 1940, written by Mr. James C. Collins, 
give interesting facts. 

“We are about as near the old English common 
law procedure as any state in the Union. There 
have been a few simplifications made by statutory 
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enactments, and practice itself has brought in fur- 
ther changes, but, generally speaking, we use the 
common law form of pleading. We resort to Chitty 
to get our forms when we use care in the drafting. 
Our pleadings are still verbose. All in all this has 
worked quite well in the past, but now that there 
are sO many members of our bar, especially among 
the younger men of foreign extraction, who do not 
take readily to the common law forms, and with 
the general trend towards siinplicity, some of us 
felt that the time had come to simplify this pro- 
cedure. No one wished a code system. The new 
federal rules of procedure seemed the best guide 
to follow. 

“While in the past our system of pleading has 
worked fairly well, yet when you have a case with 
ten, twelve or fifteen special counts, whether it be 
in a tort or contract proceeding, and then there 
are demurrers to several of these counts, and after 
demurrers we have special pleas in the form of 
answers in addition to the general issue, as many 
special pleas as the draftsmen may see fit to file, 
and demurrers to these pleas, and then a contin- 
uance of replications, rebutters and surrebutters, 
with more demurrers, you can readily see how a 
case might run on for one, two, or more years in 
trying to solve the problem of pleadings. I have 
known of such instances. Such tactics could be 
resorted to for the purpose of delay. Under some 
conditions we go to the supreme court to pass upon 
these pleadings and test the law questions which 
have been raised. Again, many of these questions 
are open until after the trial upon the facts and 
not until the case goes to the supreme court are 
the issues as to the pleadings finally determined.” 

In earlier efforts to improve rules the Rhode 
Island Bar obtained an act that placed power 
as to procedure in their superior court, the 
supreme bench approving. Little could be ac- 
complished until the federal rules cleared the 
way. Committees of the Association and of the 
Junior Bar worked all through 1939 and pre- 
sented the Association a completed draft at the 
annual meeting December 4. 

There was a reference back to the committee 
for certain changes and corrections. A submis- 
sion to a mail vote by members is soon to be 
had. As to this the committee feels confident, 
and the next step will be a report to the 
superior court, reference to a committee of 
judges, conferences between judicial and bar 
committees, and finally action by a majority 
vote of the court. There is no indication yet 
of the judges’ views. But the opportunity to 
coordinate local and federal procedure makes a 
strong appeal to practitioners. 

A brief comparison of the draft rules with 
the federal code indicates a close adherence to 
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the principles and terms of the latter as far as 
judgment and appeals. 


AUSPICIOUS START IN OREGON 


Fundamentally similar to the Rhode Island 
approach is that across the continent in Oregon. 
The supreme court Advance Sheets (vol. 30, 
no. 10, Mar. 6, 1940) contains a commentary 
and draft of rules that follow closely the fed- 
eral rules, the main divergencies being where 
the local practice already is modern and suf- 
ficient. This publication does not imply judicial 
approval. It is permitted in order “to famili- 
arize the Bar generally with the new federal 
rules and the changes that will be required to 
adapt them.” For this purpose the work is 
superb; “the text of the existing federal rule 
is in ordinary type, the additions suggested by 
the committee are in italics, and any portion 
of the existing federal rule which is to be 
omitted is enclosed within brackets. Wherever 
possible a reference to the existing Oregon 
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statute has been included.” 

The enthusiasm of the committee is proved 
by a published itinerary that has enabled mem- 
bers of twenty-two local bar associations to en- 
tertain the committee and have questions 
answered. 

All of the work to this time is contingent 
upon success in persuading the legislature to 
delegate rule-making power to the supreme 
court in 1941, and naturally upon the attitude 
of the justices after the presumed delegation. 

The Oregon committee has performed a great 
work most intelligently, and deserves special 
credit for distributing its product widely for 
the benefit of other such committees. The en- 
tire cost of publication is borne by the State 
Bar. The members of the committee are: 
Chairman James C. Dezendorf, Randall S. 
Jones, Gunther Krause and Borden Wood, of 
Portland; A. S. Grant of Baker; R. E. Kriesien 
of Burns; George Brewster of Redmond; and 
Custer Ross of Salem. 


Revision of Equity Rules Added to Scope 


of Pennsylvania Rules Committee 
By ALBERT SMITH FAUGHT* 


On November 21, 1939, the death occurred 
of the Hon. Robert von: Moschzisker, who for 
over two years had served as chairman of the 
procedural rules committee under appointment 
of the supreme court of Pennsylvania. In the 
minute adopted by the committee it was truly 
said that former Chief Justice von Moschzisker 
had “brought to the committee a mature wis- 
dom based upon a fine mind experienced through 
many years of judicial service” and that “he 
brought great learning and a learning made 
more useful by his sound common sense and 
regard for the practical.” 

The supreme court of Pennsylvania on Janu- 
ary 2, 1940, appointed as a member of and as 
the new Chairman of the procedural rules com- 
mittee, the Hon. John W. Kephart who had 
completed on the last day of the year 1939 a 
full term of twenty-one years as justice of the 
supreme court and had served for the last four 
years as chief justice of this court. Prior to 
his election as a member of this court of last 





*By Albert Smith Faught, Secretary of the Proce- 
dural Rules Committee of Pennsylvania. 


resort of the Keystone State, Justice Kephart 
had, for five years, been a member of the su- 
perior court. 

The appointment was a logical one for Justice 
Kephart was the founder of the procedural 
rules committee, and has at all times kept in 
close touch with its work. The members of the 
committee, including the first Chairman, Justice 
von Moschzisker, had, in the summer of 1939, 
made an unanimous request to the supreme 
court that, upon the expiration of his term as 
chief justice, he would be worthwith appointed 
a member of this committee. 

By another order entered by the Supreme 
Court on January 2, 1940, Justice Kephart was 
appointed as chairman “of a committee to con- 
sider and recommend changes in equity rules.” 
For over one hundred years the supreme court 
of Pennsylvania has been empowered by the 
legislature to prescribe the practice in equity 
“by general rules and regulations.””! 

On January 21, 1940, the supreme court en- 
tered a further order designating as the mem- 
bers of this new committee those who were 
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already members of the procedural rules com- 
mittee, as follows: 

Dr. Herbert F. Goodrich, Philadelphia. 

Philip Werner Amram, Philadelphia. 

John G. Buchanan, Pittsburgh. 

Edward J. Fox, Jr., Easton. 

George Ross Hull, Harrisburg. 

F. Lyman Windolph, Lancaster. 

Seth T. McCormick, Jr., Williamsport. 

Andrew Hourigan, Wilkes-Barre. 

Francis B. Quinn, Erie. 

Franklin L. Wright, Norristown. 

P. J. Little, Ebensburg, 

John H. Fertig, Harrisburg. 

H. Eastman Hackney, Pittsburgh. 

Charles A. Waters, Treasurer. 

Albert Smith Faught, Secretary. 

The work of the procedural rules committee 
has progressed without interruption since the 
first appointment in the summer of 1937. Its 
recommendations have been submitted from 
time to time to the supreme court, and the rules 
drafted by the committee have in each instance 
been adopted and promulgated by the supreme 
court without change. 

Rules already promulgated relate to the fol- 
lowing topics: 

1. Business of the Courts (332 Pa. xliv). 

2. Rules of Construction (332 Pa. lxii). 

3. Actions by Real Parties in Interest (332 

Pa. Ixxiii). 

4. Actions for Wrongful Death (332 Pa. 

cxiv). 

5. Joinder of Additional Parties (332 Pa. 

exxiii). 

6. Minors as Parties (332 Pa. Ixxx). 

7. Partnerships as Parties (332 Pa. xciii). 

8. Unincorporated Associations as Parties 

(332 Pa. evii). 

9. Interpleader by Defendants.” 

A rule announced by the supreme court on 
April 11, 1938 (332 Pa. lix) requires the pro- 
thonotary and clerk of court of each of the local 
courts of record throughout the state to report 
monthly to the prothonotary of the supreme 
court for the Eastern District as to all cases 
and matters which have been submitted to any 
judge or judges for decision and which have 
remained undisposed of for thirty days. The 

1. Act of June 16, 1936, P. L. 784, Sec. 13, 12 Pur- 
don’s St. Ann. p. 290, Sec. 1221. 


2. To appear in a forthcoming volume of Pa. State 
reports. 
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same rule makes it the duty of a judge having 
a matter pending and undisposed of at the end 
of ninety days after its submission, to report 
the cause of delay to the chief justice of the 
supreme court. The practical effect of this 
rule has been to promote the prompt decision 
of cases, 

It is the custom of the procedural rules com- 
mittee to hold meetings of the entire member- 
ship at intervals of two or three months, usually 
but not always in Philadelphia. After the full 
Committee has approved a tentative draft of 
rules on a particular topic, the draft is printed 
and sent to every person holding judicial office 
in Pennsylvania, to each bar association within 
the State, to each member of the various rules 
committees appointed either by local bar asso- 
ciations or by the president judge of the court 
of common pleas, and to each of the legal peri- 
odicals published in Pennsylvania. Construc- 
tive criticism of the tentative rules is requested. 
Such comments as may be received are consid- 
ered at a subsequent meeting of the full com- 
mittee before final action is taken. The tenta- 
tive rules, when finally revised, are transmitted 
to the supreme court. The rules as promulgated 
by the supreme court, do not take effect until a 
designated date which is at least six months 
after the time of their adoption. 

At present writing® over 1200 copies of ten- 
tative rules of court have been distributed for 
consideration by judges and lawyers of Penn- 
sylvania on the following two additional topics: 

10. Joinder of Parties. 

11. Intervention. 

The members of the committee also serve as 
members of one or more standing committees, 
which have been organized as follows: 

Committee A: Matters Prior to Pleadings, 
Mr. Amram, Chairman. 

Committee B: Pleading, 
Chairman. 

Committee C: Trial and Judgment, Mr. Fox, 
Chairman. 

Committee D: Execution and Appeal, Mr. 
Wright, Chairman. 
Committee E: 

Chairman.* 


Mr. Buchanan, 


Special Actions, Mr. Hull, 


3. February 15, 1940. 

4. Mr. Hull also has charge of rules as to trials 
without a jury, and rules relating to the review of de- 
cisions and orders of administrative bodies and 
tribunals. 
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Committee F: Business of the Courts, Mr. 
Hourigan, Chairman, 

Committee G: Committee on Style, Mr. Win- 
dolph, Chairman. 

Committee H: Special Problems, Mr. Mc- 
Cormick, Chairman. 

A standing committee as to the revision of 
the equity rules has recently been organized, 
with Mr. Hackney as Chairman. 

The supreme court of Pennsylvania on May 
22, 19395 appointed a committee consisting of 
four orphans’ court judges and one common 
pleas judge empowered to exercise orphans’ 
court jurisdiction “to assist the procedural rules 
committee in formulating” rules for the or- 
phans’ courts. 

The procedural rules committee has been 
given a sufficient appropriation to enable it to 
employ a number of research assistants, who, 
under directions of the various standing com- 
mittees, help to make exact studies of the ex- 
isting procedure and of the present state of 
the law, and assist in drafting the tentative 
rules. Ronald A. Anderson, Esq., of Philadel- 
phia, who has been with the committee since 
its inception, is the chief research assistant.® 
The members of the committee serve without 
compensation, receiving merely their expenses. 

The magnitude of the task which has been 
undertaken obviously has precluded the draft- 
ing at one time of a complete set of rules cover- 
ing the entire field. Instead, rules on related 
topics are released together, and the lawyers 
and judges of Pennsylvania are given the op- 
portunity to become accustomed to certain 
changes in practice before being invited to 
study new rules on other subjects. The policy 
of the committee has been to issue a separate 
set of rules on a topic which has been or prop- 
erly could be the subject of a separate act of 
assembly. 

One important feature of the work of the 
procedural rules committee rests on a provision 
of the constitution of Pennsylvania under which 
the legislature has authorized the supreme 
court, in prescribing rules based on the recom- 
mendations of the Committee, to suspend stat- 
utes which may be inconsistent with such rules. 
Article I of the state constitution of 1874, in 
setting forth the declaration of rights, provides 





5. 332 Pa. xli. 


6. At present writing there are four research assist- 
ants. 
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in section 12:7 “No power of suspending laws 
shall be exercised unless by the legislature or 
by its authority.” In enacting the statute of 
June 21, 1937, P. L. 1983, under which the 
supreme court appointed the procedural rules 
committee, the legislature provided that: 

“From and after the effective date of any rule 
promulgated under this section 1, and so long as 
said rule shall be operative, the operation of any 
act of assembly relating to practice or procedure 
in such courts, and inconsistent with such rule, 


shall be suspended in so far as such act may be 
inconsistent with such rule.” 


Illustrations of the exercise of this power of 
suspending inconsistent statutes may be found 
in Pennsylvania Rules of Civil Procedure Nos. 
2205, 2050, and 2275, which appear in volume 
332 Pennsylvania State reports at pages Ixxvi, 
xc, and cxxxiv. 

In the constitutions of at least a dozen other 
states provisions appear of similar import to 
article I, section 12 of the constitution of Penn- 
sylvania, already quoted, and in each of these 
states it would seem that the legislature may 
authorize the court of last resort to prescribe 
rules of procedure and to suspend the operation 
of statutes which may be inconsistent with such 
rules. The states having such constitutional 
provisions are listed in a footnote.® 





7. Purdon’s Digest : Constitution of Penna., page 39. 

8. _ The constitutions of the following states have 
provisions substantially similar to those in the Consti- 
tution of Pennsylvania which permit statutes to be sus- 
pended by the “authority” of the legislature: 

Delaware, Article I, Sec. 10, Revised Code of Dei. 
xxi (1935). Constitution of 1897. 

Indiana, Art. 1, Sec. 26. Burns Ind. St. Annotated, 
vol. 1, page 37 (1933). Constitution of 1851. 

Kentucky. Sec. 15 of Bill of Rights. Carroll’s Ky. 
St. Ann. p. 15 (1936). Constitution of 1891. 

Maine. Art. 1. Sec. 13. Rev. St. Me. 188 (1930) 
Constitution of 1819. Maryland. Art. 9 of Declaration 
of Rights. Ann. Code of Md. vol. 1, p. 48 (1924) 
Constitution of 1867. 

Mass. Art. 20 of Declaration of Rights. Ann. Laws 
of .Mass. vol. 10, p. 38 (1933) Constitution of 1780. 

New Hampshire. Art. 29 of Bill of Rights, Public 
Laws of N. H. vol. 1, p. 9 (1925) Constitution of 1792. 

North Carolina. Art. 1, Sec. 9, N. C. Code of 1925, 
p. 2593 (1935). Constitution of 1868. 

Oregon. Art. 1, Sec. 22. Oregon Code Ann. vol. 
1, p. 82 (1930) Constitution of 1857. 

South Carolina. Art. 1, Sec. 13, Code of Law of 
S. Car. vol. 1, p. 1013 (1932) Constitution of 1895. 

South Dakota. Art. 6, Sec. 21. Comp. Laws S. D. 
vol. 1, p. 68 (1929) “Tonstitution of 1889. 

Vermont. Art. 15 of Declaration of Rights, Public 
Laws of Vt. p. 38 (1933) Constitution of 1793. 

Virginia. Art. 1, Sec. 7, Va. Code of 1936, p. 2325. 
Constitution of 1902. 
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Pretrial Comes to Cleveland 


THE first trial court of general jurisdiction that 
earned a reputation in this country was the 
common pleas court of Cuyahoga county, Ohio. 
The first criminal justice investigation was that 
conducted in Cleveland. This work greatly in- 
spired bar leaders, and one of the most valuable 
results took the form of a law that enabled the 
Cleveland common pleas court to acquire an ef- 
ficient organization.! 

The essential feature was the provision for 
an executive chief justice. Judge Homer G. 
Powell has filled this office from the beginning, 
September 1, 1933. The judges were willing 
to work, and needed only organization and di- 
rection. The need was indicated by a grievous 
state of the criminal docket and long delay in 
civil cases. A long list of faults could be made, 
but to say that there was a lack of system, of 
plain business management, covers virtually all. 

With an executive head the court tackled 
what looked like a supremely difficult job. 
Weekly meetings of judges were held, and 
weekly reports of progress were compiled. 
Three months after the system was instituted 
this Journal proclaimed its success under this 
title: Cleveland Has Best Trial Court in the 
United States. 7:119 (Dec. 1923). In the fol- 
lowing number a description of the system pre- 





1. The text of the “chief justice act,” Sec. 1558, 
Throckmorton’s Ohio Code (1930), is reproduced here 
for the benefit of readers who do not have access to 
the Ohio statutes. The act is optional as to acceptance 
by the court of any county. Once accepted, the act 
revolutionizes a go-as-you-please court. It was drafted 
by men who knew what business management of courts 
meant. It stands as a challenge to every community 
in which lawyers or judges strive for better 
per formance. 

Chief Justice Act 


In each county having two or more common pleas 
judges, said judges may designate one of their number 
chief justice who shall continue as such chief justice 
until the end of his term, and the successor of any 
judge so designated chief justice shall be nominated and 
elected as chief justice of said court, and in the event 
of a vacancy in the office of the judge serving as chief 
justice, the judge appointed by the governor in his place 
shall serve as chief justice until a successor is so 
elected and qualified. 

The chief justice of the common pleas court shall 
have the general superintendence of the business of the 
court, and shall classify and distribute it among the 
judges and fix the vacations of the judges. In Jan- 
uary of each year he shall file a complete annual report 
with the clerk of the court, covering the preceding 


sented by Chief Justice Powell to the judicial 
section of the State Bar Association was pub- 
lished under the title: Success of Business 
Principles in a City Court. The next report 
in this Journal was in June 1927, 11:13, 
headed: High Efficiency in Cleveland Court. 
Cleveland Court’s Excellent Record headed a 
report in August, 1930, 15:52. In the Journal 
of February, 1931, under the title, Interest 
Grows in Cleveland Court, an article told of 
the adoption of the Cleveland assignment plan 
by the Detroit circuit court. 

This review illustrates the Society’s service 
to judges, lawyers and public. It also makes 
it appear that not many lawyers and judges 
take a keen interest in efficient judicial admin- 
istration. The litigants have no chance to learn 
or to act. 

It should be said here that the Cleveland 
court’s judges were willing supporters of their 
executive judge. They found it no harder to 
get cases tried than to see them slumbering. 
They acquired a real zest in accomplishment. 
They deserved a reward, and the reward came 
through approval of their work when the peo- 
ple voted. 


The spread of efficient direction and coop- 
erative work to the Detroit court immediately 
proved that the system was a vital thing. Ex- 


calendar year, which report shall show the work per- 
formed by the court and by each of the judges thereof, 
the number of days and hours of attendance in court, 
of each judge, and such other data as the chief justice 
of the supreme court may require, and a copy of said 
report shall be transmitted by the clerk of the court to 
the chief justice of the supreme court, and another copy 
shall be filed by him with the secretary of state. Copies 
of such annual reports shall be printed for free 
distribution. 

The judges of said common pleas court shall meet 
at least once in each month and at such other times 
as the chief justice may require, and shall prescribe 
rules regulating the docketing and hearing of causes, 
motions and demurrers and such other matters as are 
necessary for the advancement of justice and prevention 
of delay, and for the government of the officers of the 
court, not inconsistent with general laws. 

Each common pleas judge of a court having a chief 
justice: shall, at least once each month, make a report 
in writing to the chief justice of said court of the du- 
ties performed by him, in such manner and form as 
such chief justice may require, and the county auditor 
shall not issue his warrant for payment of additional 
salary as provided in Section 2252 for any judge until 
said chief justice has certified to him that he has re- 
ceived and approved such reports. 
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cellent judges could not work efficiently with- 
out definite direction and leaderiship. The De- 
troit court, like that in Cleveland, achieved a 
reputation throughout the country. 

The first article in this Journal concerning 
integration in the Detroit circuit court appeared 
in April, 1931, 14:174. There had been a gap 
of more than seven years before judges located 
a short distance from Cleveland felt that it was 
essential to give up the go-as-you-please system. 
Virtually all of the elaborate technique of man- 
agement developed in Cleveland was taken over 
in Detroit, including a conciliation branch. In 
the latter city the court gradually developed 
pretrial hearings from special chancery causes 
until it became a chief reliance for reducing 
docket delay. The Journal’s first report was 
made in 1933, 16:136. 

Take a jump now from 1931 to 1939 and you 
will find the Cleveland court accepting compen- 
sation for what it gave to the Detroit court.? 


2. It should be understood that the Cleveland court 
originated technics for bringing cases to trial as well 
prepared as then appeared possible. So successful 
were these methods that a great boon was conferred 
upon practitioners. The daily calls were so stabilized, 
and so carefully observed in the clerk’s office, that he 
could notify lawyers by telephone fifteen minutes before 
their cases would be reached. No stronger proof of 
the great success of a highly developed system could be 
asked. Much of this system was in fact devoted to 
pretrial steps in hearings before the chief justice. The 
system lacked only a little of what was subsequently 
added in Detroit. But that little is important. The 
most essential element probably is determination of the 
issue. 

Excellent Pretrial Rules 


3. All civil cases at any time following thirty days 
after they are at issue shall be listed and called for 
pretrial at a time to be fixed by the Court, notice 
thereof to be given by publication in the Daily Legal 
News at least five days prior thereto. 

Cases thus listed, called and docketed for pretrial 
shall be considered advanced for that purpose to com- 
ply with Gen. Code Sec. 11384. 

Counsel in each case shall appear before one or more 
of the judges to be designated the pretrial judge for 
the purpose of conference, to consider 

(a) The simplification of the issues; 

(b) The necessity or desirability of amendments 
to the pleadings; 

(c) The possibility of obtaining admissions of fact 
and of documents which will avoid unnecessary proof 
and securing the same; 

(d) The limitation of the number of expert and 
lay witnesses ; 

(e) The question of settlement; 

(f) The advisability of a preliminary reference of 
issues to a master for findings to be used as evidence 
when the trial is had by jury; : , 

(g) To consider the waiving of a jury or in the 
absence of such waiver, a trial by less than the regular 
jury of twelve; and 
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This interchange represents a very narrow 
range of experience; it may be unsafe to as- 
sume that courts in adjoining states can profit 
by each other’s improvements every seven years. 
It may be more fair to assume that there are 
scores of city courts that would willingly ex- 
change wasteful methods for efficiency if the 
lawyers would support them. 

At any rate, what is properly known as “pre- 
trial hearings” reached the Cleveland court last 
September, the very complete rule having been 
adopted July 28, 1939.4 There was evidently 
a need to work more speedily, notwithstanding 
adherence to all the older methods of coordinat- 
ing judges’ services. 

Judge Powell made a start September 5 and 
submits an itemized report to December 30. In 
the intervening time Judge Corlett gave all his 
time to this docket and Judges Dempsey and 
McMahon part time. Since the first trial day 


(h) Such other matters as may aid in the disposi- 
tion of the action. 

At the pretrial conference, counsel for the parties 
shall be prepared to discuss all phases of their case and 
shall bring with them the originals or copies of such 
exhibits proposed to be offered at the trial as may be 
needed at said hearing, or as they may request waiver 
of proof as to their authentication, or stipulation as to 
their use as exhibits. 

A memorandum prepared by the pretrial judge, con- 
sidered as an order of court, reciting the action taken 
at the conference, the amendments allowed to the plead- 
ings and the agreements made by the parties as to any 
of the matters considered, shall control the subsequent 
course of the action, unless modified at the trial to 
prevent manifest injustice. 

The pretrial judge shall have authority under this 
rule: 

(a) Upon motion of either party, the court may 
render judgment on the pleadings in the same manner 
as may now be rendered by the trial court; 

(b) Upon failure of counsel for the plaintiff to ap- 
pear, to grant a dismissal or a non-suit on motion of 
counsel for the defendant; 

(c) Upon failure of counsel for the defendant to 
appear, to proceed with the case, allow amendments, fix 
the number of witnesses, decide all other preliminary 
matters, and make such findings as is proper; and 

(d) Upon failure of both counsel to appear, to dis- 
miss the case or strike the same from the trial list or 
render such finding, or judgment or decree as the 
pleadings alone warrant. 

A pretrial docket, either in permanent or half-sheet 
form, shall be prepared for such civil cases. 

Stipulations, final entries, and other similar docu- 
ments filed with the Clerk must be entered upon the 
regular docket as filed, as well as upon the pretrial 
docket. 

Entries having to do with pretrial procedure alone 
shall only be required to be entered upon the pretrial 
docket. 
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in January there has been need for only one 
pretrial call. 

The report covering the fall term is distinctly 
encouraging, though the first use of pretrial 
hearings has never proved as effective as later 
use. In Pittsburgh, for instance, the percen- 
tage of cases finally disposed of was small for 
the first weeks, and reached 39 percent at the 
end of 13 weeks. In the last 18 weeks the per- 
centage reached 59. In Detroit in 1938 the 
percentage of cases finally disposed of in pre- 
trial hearings was 60.5. 

The Cleveland statistics are not exactly com- 
parable with others, but counting cases “in 
process of settlement,” it would appear that 
there were, in various classes, final disposal of 
42 percent of the total of 4282 cases placed on 
this calendar. The cases marked “settled,” 
meaning evidently with entire satisfaction to 
the parties, make about nine percent of the total 
number.* 

There is another advantage appreciated in 
Cleveland, where a very sensible plan of using 
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smaller juries is encouraged. The reports 
shows 221 cases in which juries were waived, 
742 marked for juries of eight, 77 marked for 
juries of six and only 460 for juries of twelve. 

Amendment to pleadings was effected in 176 
cases. 

President L. B. Davenport informed the 
Cleveland Bar Association at a December meet- 
ing that to that time the county had been saved 
more than $18,000 by a reduction in jury fees. 
He also said that in September, 1938, 10,180 
cases were pending and the number had been 
reduced in fourteen months to 6,116. The court 
was at the time he spoke about a year and a 
half in arrears, but with the prospect of reduc- 
ing this arrearage rapidly under the new prac- 
tice. 


4. The various classes of disposition taken as a basis 
for computing the percentage of cases marked “settled” 
include: dismissed without prejudice, 117; cases in 
process of settlement (a doubtful factor), 952; agreed 
judgments, 35; default judgments, 43; cases tried to 
court—findings, 123; cases tried to court—H & S, 48; 
agreed jury verdicts, 11. This classification shows very 
well the difficulty of comparing statistical records. 


The speediness of justice, the inexpensiveness of justice, the ready access 
of justice, is the greater part of justice itself—Woodrow Wilson. 
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All persons who sign the coupon below and send it to the American 
Judicature Society, Law School, Ann Arbor, Mich., will continue to 


receive the six numbers of this Journal each year free of charge of 
any kind. 


You have received this Journal for three years as a member of the 
American Bar Association. This cooperative distribution is now at an 
end. You will continue to receive the Journal by merely indicating 
your interest. The Judicature Society’s work has been carried on for 
twenty years on the basis of free circulation. Act now, mail promptly. 


From the President of the American Bar Association 


“Every member of the American Bar Association knows that the Adminis- 
tration of Justice is very much in need of improvement. The American 
Judicature Society, through its Journal, specializes in this field of professional 
study and work. There is no more commendable effort than the Society’s 
free circulation of its Journal.”"—Charles A. Beardsley. 
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